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EDITORIAL 


THE arguments for and against minimum scales of professional 
charges in conveyancing matters have been most ably pre- 
sented in our correspondence columns during the last few 
weeks. In many ways the discussion has resembled an election 
campaign in which the rival parties have marshalled their 
arguments before putting the issue before the electorate— 
in this case the members of The Law Society assembled at the 
recent Provincial Meeting at Blackpool. The matter being 
primarily «4 domestic one, the Council of the Society will 
obviously have regard to the views of the members expressed 
in general meeting, and in this particular case there was no 
shadow of a doubt but that the vast majority of those present 
were strongly in favour of the enforcement of minimum scales. 


As good democrats the minority who favour the opposite 
view will no doubt accept the verdict of the majority, and bow 
to the inevitable, but it may still be said that the number of 
members who attended the meeting is a relatively small 
proportion of the whole. An obligation to accept a majority 
verdict assumes a franchise which is universally effective, 
and sheer inability to travel to Blackpool may have prevented 
many members from stating their views. Is there not, there- 
fore, much to be said for a postal ballot to obtain a more 
comprehensive survey of opinion ? 

If the Council of the Society is to keep itself fully informed 
as to the views of the rank and file of the profession there must 
be effective two-way communication between the Council 
and individual members. Recent years have seen a great 
improvement in the downward transmission of information 
from the Council and there can be no suggestion that the 
intentions and activities of the Society are not given the fullest 
possible publicity. The time may now have come to consider 
whether the upward channels bringing the views of members 
before the Council work with equal facility. 

If Mr. X of Loamshire wishes to make his opinion heard 
he has a number of alternatives: first, he may attend and 
speak at a meeting of the Society, or of his Provincial Society, 
but the reasons which may prevent him from doing this are 
too numerous to mention. Secondly, he may write to the 
Secretary, or to the editor of the Law Society's Gazette or 
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of one of the professional periodicals. Thirdly, he may, 
presumably, write to one of the members of the Council, but 
there is no particular member to whom to express his views, 
for members are not elected on a territorial basis and have no 
specific constituencies to represent. These alternatives are 
no doubt adequate on most day-to-day questions, on which 
many members of the Society have no particular wish to air 
their views, but they are obviously quite inadequate to reflect 
the wishes of all members on those comparatively rare occasions 
when every practising solicitor will wish to be consulted. 


It is on these fundamental issues that we think more 
reliance should be placed on the postal referendum. The 
principle is recognised in matters affecting the government of 
the country for, although elected members of Parliament will 
decide general matters of policy at their own discretion, 
fortified by letters from such of their constituents as choose 
to write, any new and controversial issue for which the 
Government has no mandate is referred to the country at 
considerable trouble and expense by means of a general 
election. 

Considerations of expense will prohibit the wholésale use 
of this method but the type of issue which we have in mind 
will not arise more frequently than once or twice a year, and it 
should be possible to keep the cost within reasonable limits. 
The Bar Council, with financial and administrative resources 
far smaller than those of The Law Society, has recently adopted 
this method to ascertain the views of the Bar on the retention 
of the circuit system, and the result appears to have been 
wholly satisfactory. 

We whole-heartedly support The Law Society in its efforts 
to increase its membership so that it may speak for the whole 
profession, but we venture to suggest that the new members 
would come in more readily, and that the Society would 
speak for them more effectively, if each individual member 
were given more confidence in his power to influence the 
Society’s decisions. The psychological effect of a more 
frequent personal approach to members would, we think, do 
much to secure the increased support which the Society 
desires. 
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CURRENT TOPICS 


The Worshipful Company of Solicitors 


NEWSLETTER No. 9 of the Worshipful Company of Solicitors 
of the City of London records that the present membership, 
numbering 374 (of whom 269 are Liverymen and 105 Freemen) 
is again the highest recorded. Among other items of interest 
in the Newsletter it is stated that the Company is to present 
a shield with its arms to H.M.S. Anson, the ship adopted 
during the war by the City Livery Companies. The Clerk, 
Mr. A. F. STEELE, has intimated his desire to resign from 
that post and applications for the Clerkship are invited, 
preferably from members of the Company. It is stated that 
an approach to The Law Society in connection with the 
Company’s desire for a Royal Charter was sympathetically 
received, and the necessary petition and draft charter are 
in hand. If such a charter is granted to the Company it 
will bring the youngest of the Livery Companies into line 
with the others. 


Sir Valentine Holmes, K.C., on Defamation 


THE address which Sir VALENTINE HotMEs, K.C., gave to 
the Institute of Journalists on 4th October, 1949, on the 
reform of the law of libel, deserves close study by legal 
practitioners as well as legislators. Rarely have the funda- 
mental principles governing this complex subject been put 
with such clarity and force. He said that a fair balance must 
be struck between the right of the individual to protection for 
his reputation and the interest of the community at large. 
Three principles emerged during the nineteenth century : 
(i) that before a defendant can be held liable for publishing a 
libel he must have been guilty of conduct which would be 
blameworthy in a man of ordinary intelligence and foresight, 
using ordinary care; (ii) that the prima facie right of the 
plaintiff to be protected against the publication of imputations 
on his reputation must be surrendered when the circumstances 
or occasion of the publication are such that the advantage to 
the community of freedom to publish demands it---except in 
a case where the defendant is actuated by malice ; (iii) that 
the same prima facie right must be surrendered when the 
circumstances are such that the advantage to the community 
demands complete freedom to publish, even though the 
defendant may be actuated by malice. He said that, with 
one exception, newspapers had tended to encourage frivolous 
and gold-digging actions, because they had settled out of 
court for £20 or {25 instead of going into court and winning 
their cases. It will be recalled that Sir Valentine Holmes was 
a member of the Porter Committee which reported on the 
subject of the law of defamation nearly a year ago. 


Capital Punishment 


AmonG the interesting proposals put before the Royal 
Commission on Capital Punishment on 7th October, 1949, 
was one by Sir HAROLD Scott, Commissioner of the Metro- 
politan Police and chairman of the Prison Commission, 
who gave evidence that the general opinion in the police force, 
so far as he had been able to ascertain it, would be in favour of 
limitation of cases in which the death sentence should apply, 
since the objections to passing sentence of death in cases 
where there was no likelihood of the penalty being enacted 
were fully recognised. He agreed that it would be impractic- 
able to establish a satisfactory classification of murder in 
degrees since the circumstances varied so greatly. Nor did 
he think a jury would be a suitable body to decide whether a 
particular offence fell into one class or another. He recom- 
mended that a discretion should be given to the judge to pass 
a sentence of death or imprisonment for life on persons 
convicted of murder where there were mitigating circum- 
stances. He agreed that in some of these cases it would be 
necessary, in the interests of the public, that a life sentence 
should mean what it said. Another interesting suggestion was 
given in evidence by the Superintendents’ Central Committee 
of England and Wales, who expressed some doubt whether the 


Macnaghiten Rules were in accordance with present-day 
medical knowledge. It was proposed that a panel of judges, 
assisted by suitably qualified doctors of medicine, might go 
into this question. 


Juvenile Delinquency: Research and Action 


THE expense of large-scale research into the underlying 
causes of juvenile delinquency, recommended by the National 
Association of Probation Officers at their conference on 
1st October, will not be grudged by the average citizen if it is 
likely to bring reasonably quick results. Anything like 
deliberating while the house burns (as Sir LEo PAGE put it in 
The Times of 10th October) will not be tolerated. Professor 
T. S. Stmey, a leading supporter of research, was at pains to 
point out that the time had come when investigation and 
remedial action must advance together. The activities of 
administrators, social workers, court officials and _ police 
officers should be so ordered, he said, that the wide variety of 
the expedients they adopted could be tested experimentally. 
Dr. JouN Bow sy, director of the child guidance department 
of the Tavistock Clinic, said that a worthwhile research project 
might cost from £15,000 to £20,000 a year. And Mr. CHUTER 
EDE stated in a message that he was considering the question 
of Government assistance for research. Most of those qualified 
to know have been long agreed that the break-up of family 
life and the shortage of houses, youth clubs and playing fields 
are responsible for the greater part of modern juvenile 
delinquency. Money spent on these causes, it may be thought, 
would be well spent. 


Quasi-Educational Trusts: Control 


THE Minister of Education (Transfer of Functions) Order, 
1949 (S.I. 1949 No. 1845), transfers to the jurisdiction of the 
Minister as from 29th September the classes of quasi-educa- 
tional endowment or trust specified in the order, relating to 
schools, lands and funds held for recreation and social and 
physical training, education, research, public libraries, 
museums, art galleries, polytechnic institutes and for 
apprenticing and advancement in life, but not relating solely 
to any of these matters. Under the Board of Education 
Act, 1899, and Orders in Council made thereunder, the 
jurisdiction conferred by the Charitable Trusts Acts was, in 
regard to endowments or trusts for solely educational purposes, 
transferred from the Charity Commissioners to the Board of 
Education. Subsequently the Board of Education, and more 
recently the Minister, became vested, as a result of various 
statutes, with other powers regarding endowments or trusts 
which, though related to education, are not solely educational 
and consequently for the purposes of the Charitable Trusts 
Acts are still under the jurisdiction of the Charity Commis- 
sioners. The object of the order is to prevent duality of 
control. 

An Unconstitutional Health Service 


THE courts in this country have no power to declare an 
Act of Parliament unconstitutional or ultra vires, such as is 
possessed by the United States Supreme Court, or the High 
Court of the Australian Commonwealth. English readers 
were interested to read on 8th October that the latter court, 
by a majority of four to two, had declared invalid s. 7A of the 
Pharmaceutical Benefits Act, requiring doctors to use a 
prescription form supplied by the Commonwealth Govern- 
ment when prescribing free medicine. The ground for the 
judgment was that it was a form of civil conscription, which is 
specifically forbidden by an amendment to the constitution 
approved in 1946, empowering the Commonwealth Govern- 
ment to provide social services, including medical benefits. 
The majority judgment said that if s. 7A were deleted the 
Act would be workable as a completely voluntary scheme. 
The Minister of Health and Social Services afterwards stated 
that the free medicine scheme would be continued on a 
voluntary basis. Doctors willing to prescribe on the official 
form could continue to do so. 
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THE PROFITS OF TRUSTEES AND OTHERS 


Ir is possibly a significant fact in the psychology of nations 
that the one outstanding English contribution to the science 
of jurisprudence, the conception of a trust, partakes so much 
ofa voluntary and gratuitous character. A trustee may choose 
(as Talbot, L.C., pointed out in Robinson v. Pett (1734), 
3 P. Wms. 249) whether he will accept the trust or not. It is 
upon this premise that equity has based the strictness of its 
attitude towards him, and has enjoined, if he in fact accepts 
the trust, the rigorous subordination of his interest to his duty. 
Thus, in Robinson v. Pett, an executor alleged that he had been 
to ‘‘ extraordinary pains, trouble and expense of time in and 
about the affairs of the testator,’’ and claimed a sum by way of 
recompense. It was held to be established, however, that a 
trustee, executor or administrator should have no allowance 
for his care and trouble in the absence of some particular words 
in the will for that purpose. ‘‘ It does not appear to me,” 
said Lord Herschell, L.C., in the more modern case of Bray 
v. Ford {1896} A.C. 44, ‘‘ that this rule is as has been said 
_by Lord Cairns, L.C., in Parker v. McKenna (1874), L.R. 10 
Ch. 96] founded on principles of morality. I regard it rather 
as based on the consideration that, human nature being what 
it is, there is danger, in such circumstances, of the person 
holding a fiduciary position being swayed by interest rather 
than by duty, and thus prejudicing those whom he was bound 
to protect.” The positive rule against a trustee making a 
profit for himself is one of expediency. If a benefit does 
result in the hands of the trustee, then constructively it will 
be held by him for the use of the trust estate, as another 
early eighteenth-century authority demonstrates (Keech v. 
Sandford (1726), Sel. Cas. Ch. 61). 

Not only trustees, but also other persons in a fiduciary 
position, fall within the scope of this antidote to human frailty, 
and the books are well supplied with examples relating to 
agents, servants, partners, and even a college governor. 
Fresh illustrations of old rules are always of interest to the 
practising lawyer, particularly when they exemplify the 
working of the principle in a present-day setting. Hence 
this short examination of some recent cases which have raised 
or appeared to raise some conflict of duty and interest. 

The general rule itself is clearly seen in Reading v. R. (1949), 
93 Sot. J. 373. In that case the suppliant, a British 
Army sergeant stationed in Cairo, was found to be in possession 
of considerable sums of money in his flat and at banks in 
Egypt. He accounted for his acquisition of these moneys 
in a statement which told how he had, in full uniform, escorted 
loaded lorries through Cairo so that they were able to pass 
the civilian police without inspection. A civilian subsequently 
handed to the suppliant envelopes which he later found con- 
tained large sums of money. The money having been 
seized by the military authorities, the suppliant presented his 
petition of right praying for its return. The Court of Appeal 
stated the principles applicable to these facts in the following 
passage: “‘ When a servant or agent by a breach of duty 
damnifies his master or principal, the latter can, of course, 
recover in an ordinary action for breach of contract for any 
loss he has actually suffered, but there is a well established 
class of cases in which he can so recover whether or not he has 
suffered any detriment in fact. These are cases in which the 
servant or agent has realised a secret profit, commission or 
bribe in the course of his employment, and the amount 
recoverable is a sum equal to such profit. In most of these 
cases it has been assumed that the plaintiff, in order to 
succeed, must prove that a ‘ fiduciary relation’ existed between 
himself and the defendant and that the defendant acted in 
breach of this relation, but the term ‘ fiduciary relation ’ in 
this connection is used in a very loose, or, at all events, a very 
comprehensive, sense.”’ 

Differing in this one respect from Denning, J., in the court 
below, the Court of Appeal thought that in the wide sense in 
which the term is used in the relevant cases such a relation 
subsisted in Reading’s case as to the user of the suppliant’s 
army uniform and the opportunities and facilities attached 
to it, and that the suppliant obtained the sums claimed by 


acting in breach of the duties imposed by that relation. It 
followed that the petition was rightly dismissed. 

When we turn to trust cases proper we find no less than three 
recent decisions in which the court has held that the principle 
under discussion did not apply so as to preclude a trustee from 
retaining a profit or benefit which had accrued to him. The 
first was Re Gee {1948} Ch. 284, in which an executor 
and trustee was invited by other shareholders in a company, 
in which the testator’s estate held a substantial but not a 
controlling interest, to succeed the testator as managing 
director of the company. He was duly appointed, at a 
meeting attended by all the corporators, at specitied 
remuneration. In the action as reported, some of the beneti- 
ciaries under the testator’s will claimed that the remuneration 
received by the trustee was applicable for the benefit of the 
estate on the ground that it had been obtained by reason ot 
the trustee’s position under the will. Before rejecting this 
claim, Harman, J., examined some earlier cases, including 
Re Dover Coalfield Extension, Ltd. |1908) 1 Ch. 65, Wrlliams 
v. Barton {1927| 2 Ch. 9, and Re Macadam (1940) Ch. 73, 
and concluded that ‘‘ a trustee who either uses a power vested 
in him as such to obtain a benefit, as in Re Macadam, or who 
(as in Barton’s case) procures his co-trustees to give him, or 
those associated with him, remunerative employment, must 
account for the benefit obtained. Further . . . a trustee 
who has the power, by the use of trust votes, to control his 
own appointment to a remunerative position, and refrains 
from using them with the result that he is elected to the 
position of profit, would also be accountable. On the other 
hand, it appears not to be the law that every man who 
becomes a trustee, holding, as such, shares in a limited 
company, is made ipso facto accountable for remuneration 
received from that company independently of any use by him 
of the trust holding, whether by voting or refraining from so 
doing.’ His lordship echoes the question of Cohen, J., 
in Re Macadam: ‘‘ Did the trustee acquire the position in 
respect of which he drew the remuneration by virtue of his 
position as trustee? ’’ Examining the facts of the case 
Harman, J., finds that even if at the meeting the votes 
attaching to the testator’s shares had all been used against the 
appointment of the executor, that appointment would still 
have been carried. The remuneration was therefore not 
derived from the use of the trustee’s position. 

Re Gee was applied by Harman, J., in Re Northcote’s Will 
Trusts {1949} 1 All E.R. 442, to a certain agency commission 
allowed by the law of New York Stateto personal repre- 
sentatives in respect of the getting in of their testator’s 
American assets. The executors whose right to retain this 
commission was disputed had been put on terms by the 
United Kingdom Revenue to obtain the New York grant, 
the English property proving insufficient to pay estate duty. 
This obligation to act in New York is treated by Harman, J., 
as decisive. The commission came to the executors without 
their volition consequent upon the obligation which they 
undertook in order to obtain the English grant. It is to be 
observed that in both Re Gee and Ke Northcote the 
moneys in question had come to the trustee from an outside 
source. Following earlier cases, Harman, J., disclaims 
this factor as a ground for deciding in the trustee’s favour. 
Indeed, he expressly says in Re Gee that it is in such cases 
that the difficulty of applying the Robinson v. Pett rule 
arises. 

Re Mullholland's Will Trusts (1949), 93 Sov. J. 148, shows 
us a different facet of the problem. In that case the beneti 
ciaries under the will claimed to set aside a conveyance, 
made by the will trustees to a bank which was one of the 
trustees, of property subject to the will trusts. The convey- 
ance was made in pursuance of an option granted to the bank 
by the testator before the date of the will, and exercised 
by the bank some four years after the testator’s death. On 
these facts Wynn Parry, J., held that the notice exercising 
the option did not lead to the creation of any fresh contractual 
relationship between the parties. It amounted to no more 
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than the exercise of a right conferred on the bank by the 
testator in his lifetime. Upon the principle underlying 
Vyse v. Foster (1874), L.R. 7 H.L. 318, it followed that the 
bank was entitled, notwithstanding its acceptance of the will 
trusts, to exercise a contractual right which was created before 
the fiduciary relationship arose, so that the conveyance to 
the bank must stand. 

It is, needless to say, always open for a testator or settlor, 
by specific direction, to empower his trustee to take a benefit 
from the trust. Everyday examples are the common bequest 
of a pecuniary legacy to an executor and the charging clause 
often inserted for the benefit of professional and business 
trustees. One answer made on behalf of the director in 
Re Gee to the beneficiaries’ claim was founded on a common 
form charging clause. But such clauses have always received 
a strict interpretation from the courts, and Harman, J., 
held that directors’ fees and a managing director’s salary 
payable by the company did not come within the description 
“all charges for any business done by him.’’ The clause 
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applied, in any case, only to remuneration paid out of the 
trust estate. 

The words relied on as negativing the general rule of 
accountability are not always so specific. In Re Llewellin’s 
Will Trusts (1949), 93 Sot. J. 148, a testator whose estate 
included the bulk of the shares in a company declared that 
his trustees might retain the shares for so long as they thought 
fit, and might make arrangements with the company for the 
appointment of the trustees or either of them as director or 
managing director in place of the testator. This clause, 
coupled with the company’s articles of association, which 
authorised (as the testator must be deemed to have known) 
the remuneration of directors, was held by Jenkins, J., to 
entitle the trustees not only to arrange for their appointment 
as director and managing director at remuneration, but also 
to retain that remuneration for their own benefit without 
being liable to account to the testator’s estate. This was so 
notwithstanding that it placed the trustees in the invidious 
position of fixing their own remuneration. J. F. J. 


THE PROVISION OF DUSTBINS 


WE are now experiencing a period when local authorities are 
increasingly seeking to compel property owners to catch up 
on arrears of repair and replacement due to ten years of war 
and scarcity since 1939, and, rents being in most cases fixed 
at pre-1939 levels, these efforts often meet with considerable 
resistance. Thus it comes about that the domestic dustbin 
is becoming a frequent source of litigation between local 
authorities and property owners. 

The local authorities’ statutory powers in this connection 
are contained in s. 75 of the Public Health Act, 1936, and it 
may be useful to consider each of that section’s three sub- 
sections with some care. Subsection (1) provides: ‘‘ A local 
authority who, as respects their district or any part thereof, 
have undertaken the removal of house refuse may by notice 
require the owner or occupier of any building within the 
district, or, as the case may be, within that part of the 
district, to provide such number of covered dustbins for the 
reception of house refuse of such material, size and construction 
as the authority may approve . Any person aggrieved 
by a requirement of the local authority under this subsection 
may appeal to a court of summary jurisdiction.” The 
“ notice "’ is required by s. 283 (1) to be in writing, but this, 
of course, by the Interpretation Act, 1889, includes 
printing, etc. 

Under this subsection there would appear to be two grounds 
of appeal: (a) against the refusal of a council to “‘ approve ”’ 
a dustbin provided in response to a notice ; or (6) against 
being required to provide a dustbin at all. Again, this second 
ground of appeal may be based on one of two arguments, 
either (1) that the owner instead of the occupier, or vice versa, 
should have been required to provide the dustbin, or (2) that 
there is a dustbin already provided which is quite adequate 
for the purpose. 

It has been on ground ()) (1) that most of the reported 
cases have been fought. In Hale v. Croydon Corporation 
(1945), Esiates Gazette Digest 105, Mrs. Hale appealed to 
Croydon Petty Sessions on the grounds “‘ that the notices 
might have lawfully been served on the respective occupiers 
instead of the owners and that it would have been equitable 
for them to have been so served.’’ The houses were let at 
a 1914-controlled rent of 12s. 7d. and Mrs. Hale relied on the 
uneconomic rent as rendering the service of the notices 
“inequitable."” The Croydon Corporation agreed that it 
might be that the tenants had the means to pay but contended 
that it would be unreasonable to expect the council to inquire 
if that was so, or to find out if there was any agreement 
between landlord and tenant as to dustbins, before serving the 
notices on the landlord. Ninety-nine out of every hundred 
owners had to pay for dustbins. Tenants were not called 
upon to pay for repairs—-why should they be for dustbins ? 
The court held that it would be equitable for the tenants to 
provide the dustbins and allowed the appeal, but without costs. 


The same council were equally unsuccessful in the case of 
Croydon Corporation v. Thomas (1947) K.B. 386. This was 
a case stated to the King’s Bench Division by the Croydon 
justices who had allowed an appeal against an order to a 
landlord to provide a dustbin. It appears that in this case 
the landlord had appealed under s. 290 of the Act, which 
relates to notices to execute works under Pt. XII of the Act 
and which does not cover appeals under s. 75 (1). Now this 
error appears to have drawn the attention of counsel for the 
corporation to the fact that whereas s. 290 (3) provides that 
an appeal against a notice to execute works may be made 
on the ground “ (f) that the notice might lawfully have been 
served on the occupier of the premises in question instead of 
on the owner, or on the owner instead of on the occupier, 
and that it would have been equitable for it to have been so 
served,” s. 75 (1) says simply “‘ Any person aggrieved by 
a requirement of a local authority ... may appeal...” 
From this circumstance it was argued that it was for the 
council to decide as a purely administrative matter whether 
the notice should be served on the owner or on the occupier, 
i.e., that the magistrates had no jurisdiction to entertain an 
appeal on ground (b) (1) above. ‘‘ The only thing the 
justices can decide, it is said, is whether or not a dustbin 
is required and whether or not a dustbin which one or other 
of these persons is required to provide is larger than is needed.” 
Lord Goddard, however, did not agree with this interpretation, 
and said: ‘‘ We have, however, to read the section as it 
stands, and, as it stands, it is clear that it gives an 
unrestricted right of appeal. It provides that any person 
aggrieved by a requirement of a local authority may appeal 
to a court of summary jurisdiction. The principal way in 
which a person can be aggrieved is by being called on to 
provide this receptacle . . . one cannot imagine any greater 
grievance,’ and Humphreys, J., said: ‘“‘ The appeal section 
is about as wide and general as an appeal section can possibly 
be. There is no restriction of any sort to prevent the appeal 
court from considering this question: Was the requirement 
of the local authority a proper one in the circumstances ? 
The appeal was dismissed with costs. 

In First National Housing Trust, Ltd. v. Chesterfield Rural 
District Council [1948] 2 K.B. 351, another point was 
taken on the same subsection. This also was a case stated 
by justices who had allowed an appeal against a notice 
served on the owner, and the argument of counsel for the 
local authority was the novel one that, as the justices had 
allowed the owner’s appeal, they had, in effect, decided that 
the obligation to provide a dustbin lay on the occupier, and 
that they had no jurisdiction to do this because the Increase 
of Rent and Mortgage Interest (Restrictions) Act, 1920, 
s. 2 (3), prohibits the transfer to a tenant of any burden or 
liability previously borne by the landlord: “‘ Any transfer 
to a tenant of any burden or liability previously borne by 
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the landlord shall, for the purposes of this Act, be treated 
as an alteration of rent, and where, as the result of such a 
transfer, the terms on which a dwelling-house is held are on 
the whole less favourable to the tenant than the previous 
terms, the rent shall be deemed to be increased.”’ Lord 
Goddard quoted his own dictum in Croydon Corporation v. 
Thomas to this effect: ‘One thing which seems to me to 
be clear in this case is that the section does not purport 
in any way to vary the terms of the contract of tenancy or 
the lease between the landlord and tenant,”’ and pointed out 
that if the notice or the decision of the justices had in fact 
put on the tenant a burden, obligation or liability which by 
a contract lay on the landlord, then the tenant would have 
an action against the landlord for any expense to which he 
was put. In fact in this case the fact that landlords had 
been providing the dustbins for some years did not put a 
“burden or lability on them,’’ and he did not understand 
how such burden or liability could be transferred unless it 
was a contractual one. Indeed, in deciding that the landlord 
should not provide the dustbin the justices had not thereby 
decided that the tenants should have the expense of so doing. 
The local authority would have to decide that. It was a 
defect in the Act that the only parties to the appeal before 
the justices were the landlords and the council: they had no 
power to summon the tenant and examine his means, but had 
to decide on the material before them. 

Arising from that observation, it may be noted that in 
Wood v. Croydon Corporation (Estates Gazette, 18th June, 1949, 
at p. 509), a landlord who argued that, as his tenant could 
not afford to provide a dustbin, his tenant’s sons and 
daughters ought to provide it for him, was not successful. 
As was said by the council’s representative, he had heard of 
landlords being asked to provide dustbins, and also tenants, 
but this was the first time he had heard it suggested by a 
landlord that a tenant’s children should provide one. It will 
be recalled that the term “‘ owner ”’ in both the Housing Act, 
1936, and the Public Health Act, 1936, means the person 
who receives the rack rent, whether on his own account or 
as agent or trustee for another. ; 

An appeal under s. 75 (1) must be lodged within twenty-one 
days of service of the notice by the council (s. 300) and 
the procedure is by way of complaint for an order and 
the Summary Jurisdiction Acts apply to the proceedings. 

Subsection (2) of s. 75 provides that: ‘‘ If any person fails 
to comply with a notice under the preceding subsection, or 
fails to maintain in good order any dustbin which under that 
subsection he has been required to provide, or fails to replace 
any such dustbin when worn out by a new dustbin of a material, 
size and construction approved by the local authority, the 
authority may provide such dustbin, or such new dustbin 
as may be required and may recover the expenses reasonably 
incurred by them in so doing from the person in default, 
and, without prejudice to the right of the authority to 
exercise that power, he shall be liable to a fine not exceeding 
twenty shillings.” 

It will be observed that this subsection deals with 
(a) failure to comply with a notice under subs. (1), and 
(4) failure to maintain or replace a dustbin provided in 
consequence of a notice under subs. (1). There is no appeal 
under this subsection against a requirement to repair or 
replace a dustbin, and all that can be done apparently is to 
wait for the local authority to take proceedings for recovery 
of the cost of repair or replacement and/or criminal proceedings 


Under the auspices of the CHESTER AND NorTH WALES 
INCORPORATED LAw Society Mr. E. Graham, M.A., Clerk of the 
Peace of Surrey, gave two lectures on the Criminal Justice Act, 
1948, in Chester on 27th September (attended also by members 
of the Mid Wales Law Society) and at Colwyn Bay on 
25th September. The latter was succeeded by an informal 
luncheon and an extraordinary general meeting of the Society, 
attended by thirty-four members. Mr. Roland Marshall of the 
Council of The Law Society addressed the meeting and a number 
of matters of interest were discussed. 
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for the fine, and to contest those proceedings. The recovery 
of these expenses is governed by s. 291 of the Act which 
provides that they may be recovered, together with interest 
from the date on which payment was first demanded, from the 
‘‘ owner,’ and s. 293 provides that they may be recovered 
either summarily as a civil debt by application to a court of 
summary jurisdiction, or as a simple contract debt, i.e., in 
the county court or High Court, according to the amount 
involved. 

Now, s. 290 (7) of the Act provides that : “ In proceedings 
by the local authority against the person served with the 
notice for the recovery of any expenses which the authority 
are entitled to recover from him, it shall not be open to him 
to raise any question which he could have raised on an appeal 
under this section.” It will be recalled that in Croydon 
Corporation v. Thomas it was pointed out that s. 290 had 
no application to s. 75, and accordingly it would appear that 
even though an owner or occupier has not appealed against 
the notice served under s. 75 (1) he is not estopped when 
contesting the council’s claim to recover expenses from 
arguing, e.g., that the original notice should have been 
served on the owner or on the occupier as the case may be, 
but the fact that he failed to appeal under subs. (1) may 
affect the view which the justices take as to the merits of 
his case. 

In addition to the remedy by way of case stated, appeal 
also lies from a decision of the justices to quarter sessions. 
Such an appeal is a rehearing and either party may call 
fresh evidence without giving notice of his intention to do so. 

The third and last subsection of s. 75 provides that 
“A local authority . . . in lieu of requiring the owners or 
occupiers of buildings to provide and maintain dustbins for 
the reception of house refuse, may undertake themselves to 
provide and maintain such dustbins as may be necessary and, 
so long as such an undertaking is in force, the authority may 
make in respect of each dustbin provided by them such annual 
charge not exceeding two shillings and sixpence as they think 
proper . . . any such charge . may be recovered as part 
of the general rate in respect of the premises for which the 
dustbin has been provided, but without prejudice to the rights 
of any person under any tenancy agreement.”’ 

It will be noticed that s. 75 (3) states that the council 
“may ”’ make a charge on the individual premises. In the 
light of R. v. Mitchell; ex parte Livesey |1913| 1 K.B. 561, 
it is submitted that this leaves the council with a discretion 
as to whether they will charge individuals or charge the whole 
of the dustbin service to the general rate, fund. 

By virtue of the Local Authorities (Charges for Dustbins) 
Order, 1949 (S.I. 1949 No. 120), ‘‘ Where a local authority 
are authorised to make ... an annual charge in respect 
of the provision, maintenance, repair or renewal of dustbins 
and the amount charged is limited by any Act to an 
amount less than five shillings . that authority may, 
notwithstanding such limitation, increase such charge to such 
amount, not exceeding five shillings, as they think fit.” 
This order was the subject of a debate in the House of 
Commons on 28th February, 1949, when it was argued 
that if local authorities were to be allowed to double their 
charges for the provision of dustbins, the Rent Restriction 
Acts should be amended to enable landlords who were obliged 
to provide dustbins to make a charge or an increased charge 
(see 93 Sot. J. 167). 


‘ 


G.H.C.Y. 


The annual meeting of the LocaL GOVERNMENT LEGAI 
SociETy will take place on 12th November, at 3 p.m., at The 
Law Society’s Hall, Chancery Lane, London. The meeting will 
be preceded, as last year, by a luncheon, tickets for which are 
priced at 12s. 6d. each. Applications for tickets should be made 
as soon as possible to the Organising Secretary, Mr. D. Brian 
Cooper, Assistant Solicitor, Town Hall, Crouch End, London, N.S. 
The business at the annual meeting includes election of officers 
for the forthcoming year and the presentation of the report of 
the Council for 1949, 
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HOLDINGS ACT, 1948 


SUB-TENANTS AND SECURITY OF TENURE 


MAny practitioners, particularly those in agricultural districts, 
have experienced considerable difficulty when called upon 
to advise on the extent to which s. 24 of the Agricultural 
Holdings Act, 1948, affords security of tenure to sub-tenants 
of holdings within the Act. The principal reasons for this 
difficulty are, first, the silence of the Act itself and the 
regulations made by the Minister thereunder on many points 
arising in connection with sub-tenancies; secondly, the 
absence of judicial guidance from cases; and thirdly, the 
conflicting views (and again, in some cases, silence) expressed 
by the learned authors of treatises and articles on this topic. 

Far be it from the writer to add to the existing diversity 
of opinion by voicing yet another viewpoint ; rather it is the 
simple aim of this article to clear the air on one point at least 
which has hitherto been the subject of differing opinions, 
by bringing to the notice of readers a recent (and so far 
unreported) decision of Hilbery, J. 

In Brown v. Wilson the facts, which were not disputed, 
were as follows. T, who held of L as a yearly tenant of a 
farm, had sub-let the whole farm to S with L’s consent on 
the same terms and at the same rent as he held of L. On 
the 23rd March, 1948, wishing to relieve himself of the position 
of merely being a rent collector for L, T gave notice to L 
of his intention to quit the holding on the 25th March, 1949, 
and also gave notice to quit expiring on the 25th March, 1949, 
to S. S claimed the protection of s. 31 (1) of the Agriculture 
Act, 1947, which was the then prevailing Act and which is 
now substantially re-enacted by s. 24 (1) of the Agricultural 
Holdings Act, 1948, and gave the counter-notice as provided 
by the section to T, and as a precaution to L also. Neither 
T nor L took any steps to obtain the Minister’s consent to 
the operation of the notice to quit. S had not vacated the 
farm on the 25th March, 1949, and L sued for possession. 

3efore proceeding to consider the argument and judgment 
it might be well here to set out the relevant sections of the 
Act of 1948 and the regulations made thereunder. 

Section 24 (1) of the Act reads: ‘“‘Where notice to quit an 
agricultural holding or part of an agricultural holding is 
given to the tenant thereof, and not later than one month 
from the giving of the notice to quit the tenant serves on 
the landlord a counter-notice in writing requiring that this 
subsection shall apply to the notice to quit, then, subject to 
the provisions of the next following subsection, the notice 
to quit shall not have effect unless the Minister consents to 
the operation thereof.” 

Section 94 (1) of the Act defines ‘‘ tenant ’’ as “ the holder 
of land under a contract of tenancy, and includes the executor, 
etc., of a tenant, or other person deriving title from the 
tenant.” 

This, therefore, includes a sub-tenant. 

Section 26 (1) (e) of the Act reads: ‘‘ The Minister may 
make regulations for excluding the application of sub- 
section (1) of section 24 in relation to sub-tenancies in such 
cases as may be specified in the regulations, etc.” 

Section 9 (1) of the Agriculture (Control of Notices to Quit) 
Regulations, 1948, provides : “‘ The provisions of subsection (1) 
of section 31 of the Act”’ (i.e., the Agriculture Act, 1947) 
“shall not apply where notice to quit a holding or part 
of a holding is given to a sub-tenant thereof by a tenant 
who has himself been given by his landlord notice to quit 
that holding or that part of a holding, and the fact that he 
has been given such notice is stated in the notice given to 
the sub-tenant.”’ 


It is worthy of note that the only case where a sub-tenancy 
is specifically excluded from the protection of s. 24 (1) of 
the Act of 1948 (in substitution for s. 31 (1) of the Agriculture 
Act, 1947) by the regulations is where the notice to quit 
has been given by the landlord to the mesne tenant, because 
the omission of any mention of other cases which. could arise, 
for example, as in the case under review, where the mesne 
tenant gives notice “ up and down,” has given rise to some 
of the differences of opinion referred to at the beginning of 
this article. 

It was contended for the plaintiff in Brown v. Wilson that 
the effect of T’s notice to quit given to L was to determine 
T’s tenancy, and that on T’s tenancy being lawfully brought 
to an end, S’s sub-tenancy to T also expired. Further, that 
the cases cited by the defendant (Mellor v. Watkins (1874), 
L.R. 9 O.B. 400 ; G.W.R. v. Smith (1876), 2 Ch. D. 235, 247 ; 
Parker v. Jones [1910] 2 K.B. 32 ; Phipos v. Callegari (1910), 
54 Sox. J. 635) decided only that a tenant, by surrendering 
his lease, cannot determine the interest of his sub-tenant ; 
that the giving of a notice to quit is within the terms of a 
sub-tenancy and therefore distinguishable from a surrender 
which is an act outside and independent of the terms of the 
sub-tenancy. 

Against this the defendant contended that T, by voluntarily 
giving a notice to quit and so bringing his own term and tenancy 
to an end, could not destroy or impair S’s interest and sub- 
tenancy which T had himself created; that as the right 
to occupy as a yearly tenant granted by T to S carried with 
it the rights which the Agriculture Act, 1947, s. 31, and 
then the Agricultural Holdings Act, 1948, s. 24, had added 
to it, those additional conditions must be treated as if they 
were part of T’s original grant to S and that S was still entitled 
to the benefit of them; that on the plaintiff's argument 
those statutory rights could be taken away by T’s notice 
to quit. 

The learned judge reviewed the cases cited, and in giving 
his judgment said: “‘ In my view, the effect of the decided 
cases is that a lessee cannot, by putting an end to his own 
tenancy, impair or destroy the interest which he has granted 
to his under-tenant. The result is that the notice to quit 
served by T on L leaves unaffected those rights which S 
derived either in terms or by statute from the underletting 
to him by T.” 

The judicial ruling is, therefore, that at common law a 
mesne landlord cqgnnot by giving notice to quit to his head 
landlord, which is a voluntary act, destroy the interest of 
his sub-tenant ; and that as the sub-tenancy carries with 
it the rights implied by the Agricultural Holdings Act, 1948, 
the statutory provisions for determining such a protected 
tenancy must be complied with. 

It was made clear in Brown v. Wilson that there had not 
been any collusion between the landlord and his mesne tenant, 
and Hilbery, J., was not, therefore, called on to consider 
this, but its mention arouses the temptation to speculate on 
the effect of collusion between a landlord and his mesne 
tenant, for example, where the mesne tenant is the mere 
nominee of the landlord for the purpose of precluding the 
sub-tenant from the protection of s. 24 (1) of the Act of 
1948 under reg. 9 of the Agriculture (Control of Notices to 
Quit) Regulations, 1948. But this would be to deviate 
from the expressed aim of this article not to add to the already 
widely differing opinions on this subject. 
R.C.N, 





Mr. I. Lamley Fisher, solicitor, of Banbury, will terminate his 
appointment as clerk to the Banbury Rural District Council at 
the end of the present year after completing fifty-five years’ 
service. He has been the council's only clerk since its inception 
in 1895. 

Mr. B. J. Hartwell, of Southport, has been elected honorary 
secretary of the Justices Clerks’ Society. 


Mr. James W. Plummer has completed sixty-one years as a 
solicitor’s clerk, fifty years’ service for the same firm and thirty 
years in the same office. Managing clerk to Messrs. Moberly 
and Wharton, of Southampton, Mr. Plummer has been presented 
with a cheque by the partners, and with an ebony pipe rack, 
pipe and lighter by the staff. A presentation is also to be made 
to him on behalf of all the managing clerks in Southampton. 
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Costs 





Ir will be recalled that following the Solicitors’ Remuneration 
Act of 1881 an Order was made in 1882 which provided scales 
of costs in respect of certain specified work in connection with 
conveyancing matters. The scale costs are based not on 
the work actually performed, but on the amount of the 
consideration money involved. 

Although the Act itself was repealed by the Solicitors 
Act, 1932, the Orders made thereunder were kept alive by 
s. 82 of the latter Act. The scale of costs laid down in the 
Order of 1882 was increased from time to time, and the 
latest Order is that of 1944 which increased the original 
scale fees by 50 per cent. in respect of work undertaken after 
the 1st March, 1944. 


The rules laid down in the Order of 1882 provide the basis 
of remuneration that shall apply in respect of ‘‘ business 
connected with sales, purchases, leases and mortgages and 
other business of conveyancing, and in respect of other 
business not being business in any action or transacted in 
any Court or the Chambers of any Judge or Master.’”’ In 
this connection it was held in Stanford v. Roberts (1884), 
26 Ch. D. 155, that the phrase “ not being business in any 
action .. .”’ applies only to the words “other business,” so 
that the costs in all conveyancing business, even if arising 
in the course of an action, such as a sale arising out of an 
administration action, will be made up according to the rules 
of the General Order of 1882. 


The rule then goes on to provide that in the case of completed 
sales, purchases and mortgages the remuneration is to be 
according to Pt. 1 of Sched. I of the Order, whilst in the 
case of completed transactions relating to leases or agreements 
for leases, the remuneration shall be in accordance with Pt. 2 
of Sched. I. In respect of all other conveyancing business 
(which we will consider in greater detail in a later article) 
the remuneration is to be according to Sched. II of the Order, 
which pro.ides a basis for detailed charges. 


The scale remuneration is thus provided by Sched. I of 
the Order and this schedule has its own rules which must be 
read in conjunction with the rules of the General Order, 
part of which is quoted briefly above. Turning now to the 
schedule we shall notice a significant fact, for it will be 
observed that whereas the scale fee in respect of deducing 
or investigating title is confined to work in connection with 
“freehold, copyhold or leasehold” property, the scale 
remuneration in connection with negotiating or conducting 
a sale by auction is expressed to be merely in respect of 
“property.” One may thus infer that whereas the scale 
remuneration in respect of deducing or investigating is 
limited to the class of property mentioned in the words 
quoted above, the negotiating scale fee and the scale fee for 
conducting a sale by auction is applicable to any type of 
property. Thus, a solicitor who negotiates for and secures 
a sale of, say, the goodwill of a business, or of personal effects, 
would apparently be entitled to the remuneration according 
to the scale set out in Sched. I, Pt. 1, of the Order, subject to 
the business being completed. 

Where, however, the transaction involved negotiations for 
a mixed sale which included the granting of a lease, then the 
solicitor would have to make up his costs in detail in accordance 
with Sched. II, since the charge in respect of negotiations for 
a lease is deemed to be covered by the scale fee under Pt. 2 
of Sched. I (see Re Coe (1894), 38 Sor. J. 421). 

The scale fee for the negotiation covers all items relating 
thereto in respect of any one transaction, so that where the 
solicitor negotiates with several parties in respect of the sale 
of a particular property, and eventually concludes the business 
by obtaining a firm offer which is accepted by his client from 
one of the parties, he cannot charge the scale fee in respect 
of his negotiations with the party whose offer is accepted 
and detailed charges under Sched. II in respect of his abortive 
negotiations with the other parties. The scale fee must be 
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CONVEYANCING SCALES: WHEN APPLICABLE_—I 


deemed to cover all of his work in connection with the 
particular sale. 


Rule 11 of the rules applicable to Sched. I, Pt. 1, is 
important for it provides, so far as the negotiating fee is 
concerned, that it is applicable only in a case where “ no 
commission is paid by the client to an auctioneer or estate or 
other agent.’’ The words “ by the client’ are important, 
and if part of the work is in fact done by an agent and the 
solicitor bears that agent’s commission himself, then it would 
seem that there is nothing to prevent him from charging the 
scale fee under Sched. I, Pt. 1, provided he himself instructed 
the agent, so that the agent’s fee is the solicitor’s responsibility 
and not the client’s. 


The words quoted clearly mean that no commission is to be 
paid by the client to an agent in respect of the negotiation, so 
that where the solicitor, with the concurrence of the client, 
consults an agent with a view to obtaining a valuation of the 
property to be used in negotiating for a sale, then he can, 
in addition to his scale fee for negotiating the sale, charge 
the client with the agent’s fee for his valuation. Similarly, 
where the solicitor obtains from an agent the necessary 
particulars with regard to the property to enable him to 
conduct his negotiations he may charge the agent’s fee for 
providing those particulars in addition to his own negotiating 
fee under Sched. I, Pt. 1. 


Where, however, part of the negotiations is conducted by 
the agent and part by the solicitor, so that the client is called 
upon to pay the agent’s remuneration for his services as 
negotiator, which may not necessarily have resulted in the 
sale, then the solicitor cannot charge his scale fee, and must 
base his remuneration on Sched. II: see the Court of Appeal 
decision in Re Withall {1891} 3 Ch. 8. 


So far as concerns a negotiating fee, then, a solicitor is 
entitled to scale remuneration when, in the words of r. 11 of 
Pt. 1 of Sched. I, he “‘arranges the sale or purchase and the 
price and terms and conditions thereof.’’ If, as Lindley, L.J., 
observed in Re McGowan, McGowan v. Murray |1891| 1 Ch., 
at p. 114, the solicitor can go to the client and say: “ There 
are the terms, there is the price and there are the conditions,” 
then he has done all that he is required to do in order to earn 
the negotiating scale fee. Readers are referred to the judg- 
ment of the Court of Appeal in the latter case. It contains 
some valuable guidance on this aspect of the subject. 


A question of some importance arises here, namely, whether 
a solicitor who has done all that he is required to do in 
negotiating a sale, which does in fact become effectual, is 
entitled to the negotiating scale fee where he is not instructed 
to act in the completion of the sale for the party on whose 
behalf he negotiates. The answer, it is thought, must be in 
the negative, and in such a case all that the solicitor is entitled 
to are detailed charges made up in accordance with Sched. II 
for the work actually done by him. The scale remuneration 
prescribed by Sched. I, Pt. 1, applies, we have observed 
before, to the remuneration of the solicitor having the conduct 
of the business in respect of completed sales, purchases or 
mortgages. The “ business ”’ is clearly the sale, purchase or 
mortgage, and if the solicitor does not have the conduct of 
that business, but his work stops short when the negotiations 
are finished, then Sched. I, Pt. 1, can have no application at 
all, and the negotiating, which is only part of the “ business,” 
is not work done in a completed matter. 


The solution to this last problem brings with it yet another 
question, and that is whether there is anything inconsistent 
in the scale fee under Sched. I, Pt. 1, applying to negotiations 
in respect of sales or purchases of property other than freehold, 
copyhold or leasehold property, in view of what has been 
written in the preceding paragraph. Clearly not. If a sale 
has been completed—for example, the sale of the goodwill of 
a business—then the remuneration of the solicitor having the 
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conduct of the business will be regulated by Sched. I, Pt. 1, 
so far as it is applicable. It is applicable to the negotiations 
leading up to the sale. It is not applicable, however, to the 
drawing, settling and completing of the deed of assignment, 
for the scale fee in respect of that business is expressly stated 
to apply only to transactions relating to freehold, copyhold 
or leasehold property. In such a case, therefore, the 


A Conveyancer’s Diary 


BUILDING 


THE supposition that a covenant restricting the use of land 
can only be enforced on the ground that it was imposed as 
part of a building scheme if the scheme contemplated, or 
actually fructified in, the erection of buildings may appeal to 
common sense, but it is not the law. The truth of the matter 
is that the phrase “‘ building scheme ”’ is a misnomer, a trap 
for the unwary ; but it has passed into the common language 
of conveyancers, and it is far too late to attempt to arrest its 
currency and substitute some other name for the state of 
affairs which, if proved, enormously increases the chances of 
any plaintiff in proceedings for the enforcement of a restrictive 
covenant. For, once a building scheme has been proved to 
have existed, not only is every purchaser of a lot included in 
the scheme able to enforce the restrictive stipulations imposed 
by the scheme against the purchaser of every other lot 
irrespective of what the common vendor may do or not do 
in the matter, but both the right to sue on the covenants 1n 
question and the liability to be so sued devolve as a matter 
of course upon the successive owners of the respective lots, 
save in the exceptional case of a plot falling into the hands of 
that pampered favourite of equity, the bona fide purchaser for 
value without notice. 

The conditions which have to be proved before the existence 
of a building scheme will be implied as a matter of law were 
laid down for all time by Parker, J., in Elliston v. Reacher 
1908) 2 Ch. 374, at p. 384. They are (1) that both the person 
seeking to enforce, and the person against whom it is sought 
to uphold, the restrictions derive title under a common 
vendor ; (2) that previously to selling the plots in question 
the vendor laid out his estate, or a defined portion of it 
(including the lands for the benefit of which and against 
which it is sought to uphold the restrictions), for sale in lots 
subject to restrictions intended to be imposed on all the lots, 
and which, though varying in detail as to particular lots, are 
consistent only with some general scheme of development ; 
(3) that these restrictions were intended by the common 
vendor to be and were for the benefit of all the lots sold, 
whether or not they were also intended to be and were for 
the benefit of other land retained by the vendor ; and (4) that 
both the person seeking to enforce, and the person against 
whom it is sought to uphold, the restrictions, or their 
predecessors in title, purchased their lots from the common 
vendor upon the footing that the restrictions subject to which 
the purchases were made were to enure for the benefit of the 
other lots included in the general scheme, whether or not they 
were also to enure for the benefit of other land retained by 
the vendor. If these four points are established, the restric- 
tions imposed by the general scheme will be enforced in 
equity, subject to the usual equitable rules as to notice and, 
in the case of restrictions imposed for the first time after the 
31st December, 1925, to the necessity for registration of any 
such restrictions as a land charge, irrespective of the dates on 
which and the order in which the two lots in question were 
purchased. In equity, therefore, the common law rule which 
refused to uphold the validity of a restrictive covenant in 
favour of one purchaser from a common vendor against 
another purchaser if the latter purchased his land, and entered 
into the restrictive covenant in question, after the sale of his 
plot to the former, was regarded as irrelevant. 

Proof that these four conditions are fulfilled in any particular 
case is often a matter of great difficulty, even if the form 
which the restrictions take suggests that they could only have 
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negotiating scale fee will apply so far as the work in connection 
with the negotiations is concerned, and in respect of the 
completion of the matter Sched. II will apply. 

So much then for the negotiating fee in respect of sales 
or purchases. We will consider the application of the scale 
fees in relation to other business in the next article. 


J.L.RR. 


SCHEME COVENANTS 


originated as part of a scheme ; and even if satisfactory proof 
on al] these points is available, the existence of a scheme may 
be negatived, as it was by Simonds, J. (as he then was), in 
Lawrence v. South County Freeholds, Ltd. |1939\ Ch. 656, on 
the ground that the plots were originally sold off at a date 
before the principles on which building schemes are nowadays 
implied had first been laid down. The conveyances in that 
case were dated 1843. Those in Spicer v. Martin (1888), 
14 App. Cas. 12, where the existence of a scheme was upheld by 
the House of Lords, were dated 1867. If the decision in the 
former of these two cases is correct (and having regard to the 
known facts concerning the formulation of the principles on 
which equity acts, and the difference which exists between 
the doctrines of equity and of common law in this respect, 
there is much to be said for this view), it is not safe to assume 
the existence of a building scheme from the imposition of 
restrictions at a date earlier than 1867. 

3ut the point which I particularly wish to stress is the 
complete absence from any of the four conditions necessary 
to the implication of a scheme of any mention of building as 
such. It is doubtless true that in ninety-nine cases out of a 
hundred ‘* building-scheme ”’ restrictive covenants are imposed 
to secure uniformity in the erection or maintenance or user of 
buildings ; such, for example, are the common covenants not 
to build in front of a defined building line or in excess of a 
defined height, or not to use the land for any of a number of 
specified prohibited purposes. But it is perfectly competent 
for the common vendor to lay out his estate and sell it in lots 
subject to an absolute prohibition against building of any 
kind by his purchasers and their successors in title; and if 
the scheme of restrictions fulfils the four conditions which are 
set out in this article, it will be upheld as a “ building ” 
scheme despite its ostensible purpose of prohibiting any form 
of building on the land included in the scheme. The circum- 
stances in which what may be called a ‘“‘ non-building scheme ”’ 
will be upheld, and the restrictions imposed as part thereof 
enforced, as if the scheme were both in law and in fact a 
building scheme, are necessarily limited, but instances come 
to light from time to time. One such instance to which my 
attention was called recently was the purchase as a co-operative 
enterprise of a piece of land for use as allotments, and the 
subsequent sale of the whole of the land in lots to the allotment 
holders who had associated themselves for the purpose of this 
purchase. The conveyances to the allotment holders contained 
covenants prohibiting the use of each individual plot for 
building, or for any purpose other than use as an allotment, 
and the circumstances surrounding the sale of the plots 
exactly conformed to the requirements enumerated in Elliston 
v. Reacher, supra. This example may usefully be borne in 
mind when the scope of the principles relating to the building- 
scheme type of restrictive covenant has to be considered. 


* * * 2* * 


Some weeks ago I discussed in this Diary (p. 535, ante) the 
powers of leasing enjoyed by a mortgagor in the light of the 
decision of the Court of Appeal in Dudley & District Benefit 
Building Society v. Emerson (reported at p. 512, ante). A 
correspondent, with that article evidently in mind, has now 
raised the question how, in view of s. 44 of the Law of Property 
Act, 1925, any tenant takes with notice of any defect in any 
superior title, except a defect in the title of his own immediate 
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landlord if that be-a leasehold title. My correspondent 


continues :— 


“.. . Unless his own immediate landlord, being a 
leaseholder, created the tenancy in breach of a covenant 
contained in a mortgage made by that immediate landlord, 
is it possible that any tenant can be affected with notice of 
any such covenant having been made ? 

“If Parliament meant him to be unaware that his 
landlord had covenanted not to create a tenancy, how is 
the letting unlawful ? ”’ 

The answer to the first question is, I think, that notice in 
this connection is immaterial. The exercise of powers incident 
to a title paramount is a manifestation of a legal right, and 
it is no answer, for example, to a claim by the owner of a 
rent-charge to have recourse to the land from which the 
rent-charge issues for the lessee of the land to say that he 
took his lease without notice of the charge, and that his 
interest in the land would be affected if the rent-charge owner 
were allowed to proceed with his remedy. The lessee’s remedy 


Landlord and Tenant Notebook 


GROUND RENTS 


ATTENTION has been directed to the provisions of the Increase 
of Rent, etc., Restrictions Act, 1920, s. 12 (7): ‘‘ Where the 
rent payable in respect of any tenancy of a dwelling-house is 
less than two-thirds of the rateable value thereof, this Act 
shall not apply to that rent or tenancy nor to any mortgage 
by the landlord from whom the tenancy is held of his interest 
in the dwelling-house, and this Act shall apply in respect of 
such dwelling-house as if no such tenancy existed or ever had 
existed ’’ by the suggestions made for escaping some of the 
effects of the Landlord and Tenant (Rent Control) Act, 
1949, which were examined in last week’s ‘‘ Notebook ”’ 
(93 SoL. J. 625). 

The subsection is somewhat obscurely placed in a long 
section devoted to “‘application and interpretation”; a 
subsection declaring that once the Act has become applicable 
to a dwelling-house or mortgage it shall continue to be 
applicable whether the house continues to be within the 
Acts or not precedes it, and one enacting that rooms separately 
let shall be treated as part of a house let as a separate dwelling 
follows it. If, as suggested last week, the decision in Rees v. 
Bute (Marquis) |1916) 2 Ch. 64 was the occasion for its enact- 
ment in its present form, and if its main object is to exclude 
houses let on long leases at nominal rents on payment of 
large premiums (sale fro tanto), and if for the sake of 
convenience [ have intituled this article ‘‘ Ground Rents and 
Control,’’ we must not lose sight of the fact that it may 
affect properties the rents of which would not ordinarily be 
so described. Readers concerned with lettings to servants, for 
instance (which the ‘‘ Notebook’’ also discussed recently : 
93 Sot. J. 596) would do well to bear in mind the lesson of 
Stone (J. & I.) Lighting & Radio Co., Ltd. v. Levitt |1947 
A.C. 209, in which those acting for the landlords realised 
rather late in the day that the subsection affected the tenancy 
but, though one action had been decided on the footing that 
it was a protected one, were able to serve a notice to quit and 
recover possession in a second action. 

One reason why the subsection is placed so far from the 
more general provisions dealing with exclusion—those con- 
tained in proviso (i) to subs. (2) (board, attendance, use of 
furniture)—may be that these are expressed to affect dwelling- 
houses, while subs. (7) concerns itself with tenancies and rents 
and concludes with the provision that the Act is to apply 
“in respect of ’’ the dwelling-house as if no such excluded 
tenancy existed or ever had existed. As Lord Porter put it 
in Stone (J. & F.) Lighting & Radio Co., Ltd. v. Levitt, supra : 
“But though the house was a protected house it does not 
follow that the particular tenancy is a protected tenancy.”’ 

Indeed, a quarter of a century earlier, in Mackworth v. 
Hellard 192i) 2 K.B. 755 (C.A.), which decided that “‘ rent ”’ 
meant whatever amount was payable by the tenant, whether 
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in this case is against his lessor upon the covenant for quiet 
enjoyment, the main purpose of that covenant being to atford 
a lessee, not protection against the rights of persons claiming 
by title paramount, but compensation in respect of the 
successful assertion of any such rights. 

This really answers the second question also. Section 44 
and the provisions which that section re-enacted were never 
intended to affect established legal rights (equitable rights are 
another matter), but simply to shorten the process of con- 
veyancing. It is begging the question to say, of a tenant in 
the circumstances postulated, that Parliament meant him to 
be unaware of a certain breach of covenant. Parliament 
meant to, and did, relieve him of certain conveyancing 
expenses incident to the examination of title, but these limited 
provisions have never been construed as affecting the rights of 
third parties. The ordinary lessee is, after all, protected by 
his lessor’s covenants for title: a lessee under a mortgagor 
has his own problems, but none that careful investigation 
cannot remove. “ABC” 


AND CONTROL 


it was an inclusive or exclusive rent, Younger, L.J., indicated 
the possibility of a change of status in this way: the tenant 
in that case paid £30 a year, his landlady was paying rates 
amounting to {31 10s. a year on an assessment of £40. (She 
had not troubled to increase the rent by the amount of the 
increase in rates, which would have left her something.) 
Referring to the provisions of s. 2 (3) dealing with increases 
but containing a proviso that transfer of liability for rates 
accompanied by a corresponding reduction in rent is not to be 
counted as an increase, Younger, L.J., suggested that if 
before the question arose the parties had met together and 
the tenant had accepted an offer in these terms: “‘ I will no 
longer ask you to pay me £30 of rent if you in place of that 
£30 of rent will pay the rates and taxes”’ the effect would 
have been to entitle the landlord to recover possession by 
virtue of s. 12 (7) ! 

Some months earlier, Lush, J., had described the effect of 
the subsection as being, ‘‘ If the rent were less than two-thirds 
of the rateable value, the Act would not apply so as to protect 
the tenancy at all; but the last words mean that the 
Act would still apply to the house, and therefore if it were 
sub-let at a rent exceeding two-thirds of the rateable value, 
so that the sub-tenancy was outsides the exception, the 
provisions of the Act would apply to that sub-tenancy ”’ (in 
Waller & Son, Lid. v. Thomas |1921| 1 K.B. 541); and the 
implications of the last words in question were illustrated by 
Finey v. Gougoltz [1926) 2 K.B. 322, an action for wrongful 
distress. . 

The defendant in that case held a long lease at a ground 
rent of £10 a year, the rateable value being over £15 a year. 
Presumably as the result of some earlier letting, the house had 
acquired a standard rent of £60 a year. But in January, 
1925, the defendant was in possession of the whole of the 
dwelling-house with the result that according to s. 2 (1) of 
the Rent, etc., Restrictions Act, 1923, then in force the 
principal Act then ceased to apply to the dwelling-house. 
She let the plaintiff part of the house in February, at 16s. 
a week, and, when he withheld payment on the ground that 
this exceeded the permitted amount and that he was entitled 
to apportionment, she distrained. The decisive factor in the 
dispute proved to be the operation of s. 12 (7) of the 1920 Act. 
‘“‘ The effect of the subsection . . . is that although this is a 
house to which the Acts apply by virtue of its annual value, 
yet the Acts are so to apply to it as if no such tenancy existed 
between the frecholder and the defendant or ever had existed, 
and if that is so, the result is that although the house is 
subject to the Acts the defendant must be treated as the 
landlord within s. 2 (1) of the Act of 1923.” It is right to 
mention that the validity of this decision was doubted by 
Scrutton, L.J., in an obiter dictum in his judgment in Brookes 
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v. Liffen [1928] 2 K.B. 347 (C.A.); but the doubt has not 
been resolved. 

The point actually decided in Waller & Son, Ltd. v. Thomas, 
supra, was whether “ rateable value ”’ in s. 12 (7) of the 1920 
Act means gross or net rateable value ; it was held that net 
rateable value was the answer. Lush, J., arrived at this 
conclusion by reference to the object of the Act and the mode 
in which it sought to achieve that object ; when, for purposes 
of comparison, rent was one factor to be considered, it was 
obvious that the other would be the net value. McCardie, J., 
who agreed, based his view rather on the provisions of statutes 
dealing with rating. 

If a change of rent can take a tenancy out of or put it 
within the Acts, could a change of rating assessment have 
this effect? Admitting that the possibility is remote, 
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controlled premises rarely undergoing alterations, it may be 
remembered that changes in a neighbourhood may justify 
reassessment. The Acts have defined “‘ rateable value ”’ in 
point of time for the purposes of determining their scope : 
in s. 12 (1) (e) of the 1920 Act it is defined as the rateable 
value on 3rd August, 1914, for the purposes of that Act ; 
under the new control modification provisions of Sched. I to 
the 1939 Act it means the value shown on the appropriate 
day (6th April, 1939, in London, 1st April, 1939, elsewhere) 
in the valuation list then in force. But s. 12 (1) of the Act 
of 1920 contains the saving words ‘‘ except where the context 
otherwise requires ’’ in view of which I would submit that it 
is at least arguable that once the comparison shows a less than 
2 to 3 ratio between rent and assessment the tenancy is to 


be unprotected. R. B. 


HERE AND THERE 


CEREMONIAL START 

3y the time this reaches the printed page His Majesty’s judges 
and other legal luminaries less resplendent than they will have 
prayed a blessing on the legal year in Westminster Abbey or 
Westminster Cathedral (according to their religious allegiance), 
and will have proceeded in order due through the Central Hall 
of Street’s Palace of Justice, the one day in all the year when it 
is put to any practical use at all. The architect was apparently 
so anxious to make this heart of his masterpiece look as much as 
possible like the upper church at Assisi that he failed to realise 
that, the actual courts being on a different level, it would never 
fulfil its only rational function of a Hall of Wasted Steps (as our 
continental brethren have it) though the cause lists in the Strand 
provide at least as much scope for waiting about as those on the 
island in the Seine; still, it seems that, according to current 
aspirations, all that is to be altered shortly. As the sole use of 
the Central Hall would seem to be processional, it is rather a 
pity that it was not provided with a grand ceremonial staircase 
at the far end. As it is, all the ways up from it have a make- 
shift afterthought appearance, and the majestic pageant of the 
law, having vanished from sight in the general direction of the 
beer and sandwich bar, slithers up divers back stairs before 
reappearing in dignity on the Bench. In this year of devaluation 
the judges are to go breakfastless. One improvement there is 
since last year, however. The armorial windows, blown out in 
the great bombardments, have been replaced just in time for 
the opening of the legal year. 


INTO THE LISTS 
AnD how does this legal year open for those concerned in litiga- 
tion ? First, there is a considerable drop in appeals as compared 
with this time twelve months ago—261 as against 376 then. 
(The 1948 figure was an increase on the previous year.) Psycho- 
logically, it may be argued, this is a good thing, indicating a 
growing satisfaction with the quality of justice administered 
in the courts of first instance. It is interesting to note that 
five of the appeals relate to workmen’s compensation, dead now 
but not yet laid to rest. The Chancery Division comes into action 


with a slightly heavier cause list than last year. (Then there 
was a decrease.) The King’s Bench Division is enjoying a 
highly gratifying boom with lists almost doubled. Less 


gratifying, save in a purely professional sense, is a considerable 
rise in the business of the Divorce Division. For the judges 
there the vacation ended for all practical purposes a couple of 
weeks ago, since when they have been unobtrusively on the job. 


Since this time last year a considerable redistribution of work 
has taken place. The retirement of Sir Valentine Holmes and 
the elevation of Lord Radcliffe (as he now is) must have caused 
deep thought and heart-searching to their respective clients, 
while some at least of the new are known to have left 
behind them valuable assets to be gathered in by their heirs, 
executors and assigns at the junior Bar. 


COMING CHANGES 
THE changes promised by the Master of the Rolls and_ his 
colleagues in the general administration of justice may well give 
rise to thought and speculation. We voice no speculations as to 
the candidates likely to fill the promised additional judgeships, 
merely pausing to observe that it is hard to see how, in these days 
of devalued emoluments, anything but the staunchest sense of 
duty can induce anyone to embrace the lonely responsibilities 
of the Bench. Yet men do want to become judges and, stranger 
still, hardly anyone can ever be found to doubt his own capacity 
to discharge the functions; it is as if there were a universal 
assumption of a sort of sacramental grace descending with the 
robe from the Lord Chancellor’s Heaven. In places there seems 
to be in the report a tendency to conform to the current fashion 
of the jargoneers who overshadow all modern administration. 
There is a reference to “ judge power’’ much as an engineer 
might talk of ‘“‘ horse power,’’ but perhaps that is only a tribute 
to the number of judges who work like horses and die in harness. 
I do not think there is an actual reference to ‘“‘ judge hours ’ 
but the analytical appendix of the ‘‘ number of working days 
occupied by the judges ’’ comes pretty close to it and the 
mechanistic spirit seems to be hovering not far from that other 
appendix recording the “ population in millions per K.B.D. 
Judge,” from 1871 with 1-26, to 1948 with 2°18. No doubt this 
lapse into the fashions and statistics of the factory age need not 
be taken too seriously, for no one who has exercised judicial 
functions can draw any real analogy between the art and craft of 
judging and the watching of a conveyor belt or imagine that the 
quality of justice is even remotely related to the standards of a 
time-sheet. As for the concrete’ proposals, the shorter Long 
Vacation seems likely to meet with little criticism, though there 
is much to be said for cutting it in August rather than October ; 
it would avoid any clash with Sessions, and Michaelmas Term 
is long, while Trinity Term is short. As to the fixing of the 
hearing of cases, the desirability is admitted but the possibility 
is doubted. They have tried it already in Chancery and are 
not very pleased with the results. Still, we can but try again. 
RICHARD RoE. 
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REVIEWS 


Law and Practice of Divorce and Matrimonial Causes. By 
D. Totstoy, of Gray’s Inn and the South Eastern Circuit, 
Barrister-at-Law. Second Edition. 1949. London: Sweet 
and Maxwell, Ltd. 30s. net. 


During recent years there can have been few practitioners 
who have not, at some time or another, been called upon to 
advise a client on matrimonial matters. Many solicitors do not 
need one of the larger standard works on the subject but 
nevertheless require a compact, up-to-date and readable work 
of reference. For this purpose we can confidently recommend 
Mr. Tolstoy’s book. The Second Edition states the law as at 
Ist May, 1949, and contains references to a large number of 
notable recent decisions. The text does not strike the reader 
as over-burdened with detail yet nothing seems to have been 
glossed over or omitted. Altogether it is a notable addition 
to that class of text-book which is not too advanced or too 
expensive for the student and yet will satisfy most of the needs 
of solicitors in practice. 


Stone’s Justices’ Manual, being the Yearly Justices’ Practice for 
1949. Eighty-first Edition, in Two Volumes. Edited by JAMEs 
WHITESIDE, Solicitor, Clerk to the Justices for the City and 
the County of the City of Exeter, 1949. London: Butterworth 
and Co. (Publishers), Ltd.; Shaw & Sons, Ltd. 68s. net, Thin 
Edition ; 63s. net, Thick Edition. 

This work has for so many years been the guide, philosopher, 
and friend of magistrates, their clerks, probation officers and 
police, as well as counsel and solicitors who practice in the 
summary courts, that its general lay-out must be almost 
universally known. In this respect the new edition does not 
substantially differ from its predecessors. There has, however, 
been a spate of recent legislation dealing with the practice and 
procedure of magistrates’ courts, and this is included in the 
new edition, with the usual useful and comprehensive notes and 
cross-references. At the time when the book, which once again 
is published in two volumes, was sent to the printers, certain 
sections of the Criminal Justice Act, 1948—notably those dealing 
with probation—-had not come into effect and these sections are 
marked with an asterisk in the text ; however, they have since 
been brought into force as from Ist August last, and the whole 
Act is now in full operation. In addition to the inclusion of the 
recent legislation, the text includes nearly 100 new reported 
decisions. The abolition of whipping, penal servitude, and 
prison divisions has necessitated the deletion of references to 
these and other obsolete forms of punishment wherever they 
occurred in the text of previous editions, and the punishment 
available in each case is now shown as, e.g. ‘‘ imprisonment, 
5 years,” instead of by reference to an editorial key, such as 
“Pun, A.”’ The practitioner will n> doubt welcome this aid to 
speedy reference. In his Preface the editor draws attention 
to many of the new statutory provisions, and much of the new 
case law, and this part of the book should be carefully studied 
since it will greatly assist the reader to bring himself up to date 
with the law relating to magistrates’ courts. No greater compli- 
ment can be paid to the editor than to say that in the 8lst 
edition of Stone he has maintained the almost incredibly 
high standard of completeness and accuracy which has for so 
long been a feature of this monumental work. 


Simon’s Income Tax. In Four Volumes, Index Volume and a 
Service Supplement. Editor-in-Chief : The Rt. Hon. Viscount 
Simon, G.C.S.L., G.C.V.O., D.C.L., LL.D., Lord High Chancellor 
of Great Britain, 1940-45. 1948. London: Butterworth and 
Co. (Publishers), Ltd. Complete work, £15 15s. net ; Service 
Subscription, £2 12s. 6d. net. 

The subject of income tax is one which seems to induce in 
the solicitor in general practice a sense of frustration. It is both 
perplexing and inescapable. The columns of this journal have 
illustrated, from time to time, the close relationship which exists 
at innumerable points between tax law and ‘other branches 
of legal practice; and that tax law can be safely ignored by 
no practitioner is too obvious to need more than a brief, if un- 
comfortable, reminder. The legislation on which the income 
tax is based, while originally no doubt consistently planned and 
executed, has suffered from piecemeal amendment and addition 
rather as if breaches in a line of static defences had been stopped 
with boulders of indeterminate size and shape which it had 
not been practicable to align perfectly. The process is no modern 
phenomenon. As long ago as 1853 and 1888 massive and 
formidable stones were rolled into place which neither the assaults 


of aggrieved taxpayers nor the process of consolidation in 1918 
have substantially disturbed. The vicious tendency of the 
revenue to defend itself when attacked by those individuals 
who take high taxation rates as personal affronts has resulted 
in recent years in an even wider spreading of the fortifications. 

The upshot, for better or worse, is a highly indigestible mass 
of paper well justifying the detailed statement and analysis 
which such a work as the present brings to it. In form, Simon’s 
Income Tax seems to achieve a compromise between the 
methods of three famous publications of the same publishers. 
Of the six volumes, three are permanently bound and three 
loose-leaf. The latter are to be kept in a state of frequent 
revision by a “service”’ similar to that adopted successfully 
by Messrs. Butterworth in regard to emergency legislation. 
The august authority of the present editor-in-chief invites 
a comparison with the two extended works which bear Lord 
Halsbury’s name. Halsbury’s Laws and Statutes are com- 
plementary to each other, the one a complete paraphrase of 
the law, the other a revised and annotated print of the statutes. 
Lord Simon, within the narrower field of the taxes on income, 
combines the essential features both of an objective statement 
of statute and case law (in the three bound volumes) and a loose- 
leaf text of the Acts and Regulations with some annotations. 

Two criticisms occur to one frequently obliged to consult 
the ipsissima verba of the statutes. The loose-leaf format 
seems likely to involve an early deterioration in the condition 
of what is after all the vital section of any book on tax law. 
It is to be hoped that, when circumstances allow, the paper of 
future supplements to the statutes volume will be at least as 
stoutly made as that of the bound parts of the work. Turning 
to editorial matters, one would have welcomed in this statutes 
volume a system of references back to the explanatory text 
of the earlier volumes where case law is dealt with. 

The general aim is stated in the editor’s preface to be the 
provision of a practical guide to the application of income tax 
law both from the legal and from the accountancy point of view, 
and the contributors of the various sections are specialists of 
knowledge and experience. The text is certainly comprehensive, 
covering the whole range of the tax by reference to the schedules 
of charge, reliefs and sur-tax, with sections on Administration, 
Procedure and Computation of Income. Profits tax and the 
special contribution are also fully covered. 

The treatment is less “ potted’’ than that of Halsbury’s 
Laws, the facts of the leading cases being much more frequently 
discussed in the text. On the other hand, the footnotes, though 
aburdant, do not apparently aim at exhaustive reference to cases 
which merely exemplify or apply the principles enunciated 
in the body of the work. Thus s. 137 (4) of the Income Tax 
Act, 1918, no doubt sufficiently justifies the statement for 
which it is cited in para. 315 of vol. I. A practitioner concerned 
in getting up a case involving the question of onus of proof at 
appeals before the Commissioners might, however, be interested 
to have present to his mind Haythornthwaite v. Kelly (1927), 
11 T.C. 657, Norman v. Golder (1944), 26 T.C. 293, and Eagles v. 
Rose, ibid., 427. More important, Howells v. I.R.¢. (1939), 
22 T.C. 501, puts a complexion on the words “ by or through 
whom ”’ in General Rule 21 which is not to be gathered from 
Rye & Eyre v. I.R.C. (1935), 19 T.C. 164, the only case quoted 
on this point. 

The work, then, tempers its practical approach with a certain 
economy of means which its bulk belies. There are, to counter- 
balance this, numerous features not to be found in other books, 
such as a full account of the building society arrangement 
and other extra-statutory concessions and devices of convenience. 
It is valuable to have the latest word on diplomatic privilege 
as affecting tax. 

In perusing a work of this size, produced in present-day 
conditions, he would indeed be a perfunctory reviewer who did 
not light upon a slip here and there. Two may be pointed out 
for attention in the future. Fry v. Burma Corporation (1930), 
15 1.C. 113, has not (as is suggested in the footnote to para. 569 
of vol. II) any specific connection with the income of a married 
woman. And the facts of Potts’ Exors. v. I.R.C. (1948), 41 
R. & LT. 437, are not happily stated at para. 371 (III) of the 
service volume. In that case it was not the trustee company 
that kept the current account with the settlor, but a second 
company which was admitted to be a “ body corporate connected 
with the settlement ”’ within the meaning of s. 40 of the Finance 
Act, 1938. 
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NOTES OF CASES 


COURT OF APPEAL 


WORKMEN’S COMPENSATION : ACCIDENT WHILE 
OBEYING POLICE OFFICER 
Evans v. Steel Company of Wales, Ltd. 
Sir Raymond Evershed, M.R., Somervell and Denning, L.J J. 
21st July, 1949 

Appeal from Llanelly County Court. 

While the appellant workman was at his employers’, the 
respondents’, mill walking away from work, he was seen by a 
police sergeant to throw a small object into a railway truck nearby 
on a siding. The sergeant’s suspicions having been aroused, he 
asked the workman what it was and, on being told that it was 
a piece of wood, said to the workman, ‘‘ I want you to get it for 
me to see it.””. The workman climbed into the truck with the 
officer’s assistance and retrieved the wood. As he was climbing 
down from the truck he fell, sustaining injuries in respect of 
which he claimed workmen’s compensation. The wood was 
capable of being stolen. Moreover, by the employers’ regulations, 
nothing might be taken from the mill without the permission 
of the manager. The workman’s explanation of his act was that 
he had merely wished to remove an obstruction from the fairway. 
The county court judge found it not proved that the workman 
was guilty of any wrongful act in connection with the wood. 
The police officer was on the employers’ premises as a result of 
his having been lent to them by the Chief Constable at their 
request, under s. 40 of the County Police Act, 1940, for the 
protection of their property. The county court judge held that, 
as the accident had happened while the workman was obeying 
an order given by the police officer in the course of the latter’s 
duty as such, it did not arise out of the employment, with the 
result that the workman was not entitled to compensation. 
The workman appealed. 

SOMERVELL, L.J., said that as the presence of the police sergeant 
on the premises had been arranged by the employers in their 
own interest, in protection of their property, his presence for 
that purpose was part of their organisation and was thus an 
integral part of the circumstances of the workman’s employment. 
The request to the workman was a reasonable one made in 
pursuance of the purpose for which the officer was on the 
employers’ premises. The accident therefore, in his (his lordship’s) 
opinion, arose out of and in the course of the employment, and 
the workman was entitled to compensation. 

Sir RAYMOND EVERSHED, M.R., and DENNING, L.J., agreed. 
Appeal allowed. 

APPEARANCES: Berryman, K.C., and N. Richards (Russell 
Jones & Co. for Randell, Saunders & Randell, Lianelly) ; Nelson, 
Kx.C., and Rowe Harding (Kenneth Brown, Baker, Baker, for Gee 
and I:dwards, Swansea). 

[Reported by R. C. Cacsurn, Esq., Barrister-at-Law.]} 
OMNIBUS DEPOT: UNSAFE SYSTEM OF WORKING 
Calvert v. London Transport Executive 
Tucker, Singleton and Jenkins, L.JJ. 26th July, 1949 

Appeal from Humphreys, J. 

The plaintiff was employed by the defendant body to clean 
trolley omnibuses at one of their depots. The vehicles were 
first washed over a pit and then driven to a turntable where the 
power arm was disconnected from the overhead cable. The 
vehicle was then parked under the power of its own battery. 
The piaintiff was disconnecting from its cable the arm of a vehicle 
on the turntable when the driver of the next vehicle in the line of 
vehicles approaching the turntable from the pit negligently 
crushed him between his vehicle and the other. Humphreys, J., 
holding that the defendants had failed to provide a safe system 
of working, awarded the plaintiff £2,522 in his action for damages. 
The defendants appealed. 

Tucker, L.J., said that in Speed v. Thames Swift Co., Ltd. 
(1943) 1 K.B. 55, Goddard, L.J., quoted Lord Herschell’s speech 
in Smith v. Baker & Sons (1891) A.C. 325, at p. 362, where it was 
stated that an employer’s duty was so to carry on his operations 
The 
provision of a safe system of working was a discharge of that duty. 
The plaintiff was working on the line of omnibuses always with 
his back to oncoming vehicles. It was the practice of oncoming 
vehicles to come up behind him and stop at a distance 
varying from 6 to 8 feet from the rear of the particular vehicle 
on the turntable. As soon as it became apparent, as it must have 


done on the evidence, that a practice had grown up whereby 
vehicles approached so close to the workman who was lowering 
the arms, it became incumbent upon the defendants to regulate 
matters by taking proper steps to ensure that vehicles should 
not be allowed to approach within an appreciably wide distance. 
That could be done by drawing a white line or by lights or signals. 
Many arrangements might- have made better provision for the 
safety of employees. True, the plaintiff was always plainly visible 
to the negligent driver ; but, as the latter had not been called as a 
witness and the court did not know the precise nature of his 
negligence, it did not lie in the mouth of the defendants to say 
that, even if they had had a proper system, none the less that driver 
would or might have disobeyed it and the accident have 
happened just the same. The appeal failed. 

SINGLETON and JENKINS, L.JJ., agreed. Appeal dismissed. 

APPEARANCES: Beney, K.C., and F. G. Paterson (Stephen G. 
Jones); Patrick O’Connor (Hewitt, Woollacott 6 Chown). 

(Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


RENT RESTRICTION : CERTIFICATE BY 
AGRICULTURAL COMMITTEE 
Harris & Son v. Rowley 
Sir Raymond Evershed, M.R., Somervell and Denning, L.JJ. 
27th July, 1949 

Appeal from Exeter County Court. 

The defendants were the landlords of a cottage of which the 
plaintiff was tenant. Requiring possession of it for a farm worket 
whom they had engaged to help on their farm, they obtained from 
the county agricultural executive committee a certificate under 
para. (g) (ii) of Sched. I to the Rent, &c., Act, 1933, stating that 
“a general farm worker for whose occupation [the cottage 
is reserved by the [landlords) is employed on work necessary for 
the proper working of the... farm.” The worker in question 
then died, and the landlords engaged another to take his place, 
subject to the new worker being accommodated in the cottage. 
The landlords brought an action for possession, and the county 
court judge made an order on the strength of the certificate. 
The tenant appealed, contending that the certificate was onl) 
valid in respect of the worker to whom it related. 

DENNING, L.J., said that it was conceded that, if the certificate 
had stated “is or is to be employed on work necessary for the 
proper working of the holding ’”’ it would have been valid and 
applicable to the present circumstances. It was said to be 
inapplicable because the words “‘ or to be’’ were omitted. The 
committee, however, were not concerned with the identity of 
the individual who was to do the work. They were only 
concerned to see that the agricultural holding was in need of an 
agricultural worker of a particular kind. Once they were 
satisfied of that necessity, they gave their certificate, and it was 
then for the court t® satisfy itself that such a worker was to be 
employed, that the house was reasonably required for him, 
and that it was reasonable to make an order for possession. That 
followed from the judgment of Lord Greene, M.R., in Pickford v. 
Mace {1943} 1 K.B. 623, at p. 627. The identity of the worke1 
was not a material part of the certificate. Therefore the failure 
to insert the words “ or is to be ’’ was a failure in a matter which 
was immaterial. The certificate remained effective. 

The appeal should be dismissed. 

Sir RAYMOND EVERSHED, M.R., and SOMERVELL, L.J., agreed. 
Appeal dismissed. 

APPEARANCES : Iaeburn,.K.C., and P. Pain (W. H. Thompson) ; 
L. A. Blundell (Ellis & Fairbairn). 

(Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


LANDLORD AND TENANT: TENANT’S CLAIM 
TO USE COAL SHED 
Wright and Another v. Macadam 
Tucker, Singleton and Jenkins, L.JJ. 27th July, 1949 

Appeal from Wandsworth County Court. 

In 1943, the first plaintiff was the weekly tenant, holding ovet 
under the Rent Restriction Acts, of a flat belonging to the 
defendant. By permission from the landlord she had _ been 
using a coal shed in the garden for more than two years. She 
was then granted, jointly with her daughter, the second plaintitt, 
a new tenancy for one year of the flat with an additional room. 
The agreement was under hand only and contained no reference 
to the coal shed, which the tenants continued to use as before 
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until May, 1947. Thé landlord then demanded 1s. 6d. a week 
for its use, and, when the tenants refused to pay, denied them 
the use of the shed. The tenants brought an action claiming 
an injunction, a declaration and £10 damages. They rested their 
claim on s. 62 (1) of the Law of Property Act, 1925, whereby : 
“A conveyance of land shall be deemed to include and shall 
by virtue of this Act operate to convey with the land all... 
liberties, privileges, easements, rights and advantages whatsoever, 
appertaining or reputed to appertain to the land, or any part 
thereof or, at the time of conveyance, demised, occupied or 
enjoyed with . the land or any part thereof.” The county 
court judge held that what was, he found, merely a temporary 
licence to use the shed was not an advantage appurtenant to 
the flat within s. 62 (1) and so did not pass with the lease of 
1943. 

Jenkins, L.J., giving the judgment of the court, said that 
s. 62 (1) related to ‘‘ a conveyance of land.’”’ By the definition 
in s. 205 (1) (ii), ‘‘ conveyance’”’ included lease. Therefore if 
the tenancy agreement of August, 1943, was a “‘ lease,’’ it was 
a conveyance for the purpose of s. 62 (1). It followed from 
s. 52 (2) (d), read with s. 54 (2), that the document of August, 
1943, being for a term of one year, though expressed as an 
agreement and under hand only, was a “lease’”’ within the 
definition. Section 62 (1) therefore applied, and the question 
for decision was whether the right to use the coal shed was at 
the date of the letting of August, 1943, within its words. It 
was enough for the tenants’ purposes if they could show that the 
shed or right was at the time of the material letting occupied or 
enjoyed with the flat. For the purposes of s. 62, it was only 
necessary that the right should be one known to the law. If so, 
it mattered not, as International Tea Stores Co. v. Hobbs {1903} 
2 Ch. 165 showed, that it had in fact been enjoyed by permission 
only. This was clearly a right or easement of a kind which could 
readily be included in a lease or conveyance, could have been 
in the contemplation of the parties, and was known to the law. 
The appeal must therefore be allowed, but, as the coal shed 
was no longer in existence, judgment should be entered for the 
tenants for the damages claimed. 

Appeal allowed. 

APPEARANCES: Brundrit (H. N. H. Bransom) ; Borders 
(Ridsdale & Son, for Dale and Newbery, Feltham.) 

[Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


KING’S BENCH DIVISION 
DIvisIONAL CouRT 
JUSTICES : PERVERSE FINDINGS 
Williams v, Leavett; Thomas v. Same 
Lord Goddard, C.J., Oliver and Stable, JJ. 21st July, 1949 

Case stated by Anglesey Quarter Sessions. 

The first respondent, a farmer, was charged on two informations 
with having on two occasions contravened art. 4 (1) of the 
Livestock (Restriction on Slaughtering) (No. 2) Order, 1940, 
by failing, after slaughtering a cow because of disease, within 
forty-eight hours thereafter to inform the district chairman 
of auctioneers at the nearest collecting centre. A third informa- 
tion charged contravention of the same order and of reg. 56 
of the Defence Regulations, 1939, by disposing of the carcases 
otherwise than in accordance with the directions of the district 
chairman of auctioneers. A fourth information charged both 
the farmer and a butcher, the second respondent, with contra- 
vening reg. 90 (1) of the Regulations of 1939 by doing an act 
preparatory to the commission of an offence against art. 2 (1) 
of the Livestock (Restriction on Slaughtering) Order, 1947. 
On all the informations the defendants were convicted at petty 
sessions. The farmer appealed against conviction on the third 
and fourth informations, and the butcher appealed against his 
conviction. In a signed statement the farmer admitted the 
first two offences charged. It was contended for the farmer, 
before quarter sessions, with regard to the third information, 
that it was bad for duplicity, in that it alleged two separate 
offences of disposing of the carcases of two cows killed at an 
interval of a month, and that the prosecution had not proved 
their case. The facts relating to the fourth information were 
as follows: the prosecutor, a food enforcement officer, accom- 
panied by a police officer, at about 12.50 a.m. on 27th June, 
1947, visited the farmer’s farm and went to a shed divided into 
two compartments. In the first stood a cow, with no fodder 
by her. The farmer stated that she was there because she was 
on heat. In the second compartment was the butcher holding 
a bottle of beer. He was in darkness, but there were candles 
which were warm and had evidently been extinguished just 
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before. The floor of the second compartment was covered with 
manure and blood, liquid and congealed. There was also a 
coil of black and greasy rope, a butcher’s saw and cleaver, but 
no skinning knife. The cleaver was incapable of killing a cow. 
On some sacking lay a combined shot-gun and rifle. The weapon 
belonged to the butcher who stated tnat he had bought it that 
evening and had brought it to show to his friend the farmer. 
The cow found in the shed was not suftering from any disease 
necessitating slaughter. (Quarter sessions held the third informa- 
tion not bad for duplicity, but found that the prosecution had 
failed to satisfy them that the farmer had “ disposed ”’ of the 
carcases otherwise than in accordance with the directions of the 
chairman of auctioneers. On the fourth information they held 
that each of the circumstances relied on by the prosecution was 
capable of an innocent interpretation and that the prosecution 
had failed to establish that either defendant had committed 
an act preparatory to an illegal slaughter. They therefore 
allowed the appeals and quashed the convictions. “The prosecutor 
now appealed. 

Lorb GopvArD, C.J., said that it was a perverse finding by 
the justices that the fariner had not disposed of the carcases 
otherwise than in accordance with directions, since in his statement 
admitting the slaughter of the cows he had stated that he had 
fed the meat to poultry. Though quarter sessions had not asked 
the opinion of the court on the point, he (his lordship) would say 
that their decision that the third information was in order was 
wrong, since the disposal of the carcases of the two cows con- 
stituted two offences. That matter could, however, be rectified 
by giving the prosecution the option of proceeding with respect 
tu one offence only. As for the fourth information, while the 
court could not have interfered if quarter sessions had refused 
to believe the evidence of the prosecution as to the state of affairs 
discovered in the shed, their decision that there was no case 
for the defendants to answer was perverse in face of their own 
findings. There was overwhelming evidence that the defendants 
were preparing to commit the offence in question. The case 
must be remitted with a direction that the first offence was 
proved and that the justices were wrong in holding in relation 
to the fourth information that there was no case to answer. 
Appeals allowed. 

OLIVER and STABLE, JJ., agreed. 

APPEARANCES: H. L. Parker and = Mars-Jones (lveasury 
Solicitor) ; Dudley Collard (T. D. Jones ©» Co., for Laurie &» Co., 


Llangefni). 
(Reported by R. C. CaLsurn, Esq., Barrister-at-Law.]} 


DIivISIONAL COURT 
NATIONAL HEALTH INSURANCE: INQUIRIES AS 
TO OPTICIAN’S QUALIFICATIONS 
R. v. Central Professional Committee for Opticians ; 
ex parte Brown 
Lord Goddard, C.J., Oliver and Stable, JJ. 22nd July, 1949 

Application for an order of mandamus, 

The applicant, an optician, sought an order of mandamus 
requiring the respondent committee to ‘ determine his application 
for approval of professional qualifications to entitle |him| to 
provide supplementary ophthalmic services.”’ The grounds of the 
application were alleged delay in considering the application, 
as a result of which the applicant remained deprived of the chance 
of providing ophthalmic services under the National [lealth 
Insurance Act. Section 41 of the Act provides for the giving ot 
supplementary services including ophthalmic services. For that 
purpose S.R. & O., 1947, No. 889, prescribes what persons are 
to be admitted to the Register of Ophthalmic Opticians. By 
art. 19 (2) the qualifications required by an ophthalmic optician 
for the purpose of Pt. IV of and Sched. VII to the Act and these 
regulations shall be “. . . (c) that he is a person who ‘ has been 
in practice as an ophthalmic optician for fifteen out of the previous 
twenty years... and that he shall, to the satisfaction of the 
Minister acting on the advice of a committee to be recognised 
by him for the purpose of such qualifications, have had adequate, 
including recent, experience as an ophthalmic optician *.”’ 

Lorp Gopparp, C.J., said that it was of the utinost 
importance that, before the Minister allowed an optician to be 
put on the register, he should be satisfied that he was a person 
to whom the welfare of insured persons, so far as concerned their 
eyes, could safely be entrusted. The advice which the com- 
mittce had to give was therefore a very serious matter, requiring, 
before they gave it, the fullest and most careful inquiry in 
order that they might be satisfied that the applicant had adequate 
and recent experience as an ophthalmic optician. [lis lordship 
gave reasons for finding that there had, in fact, been no undue 
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delay in respect of the applicant’s application to be entered on 
the register, and said that it was within the power of the respon- 
dent committee to begin by asking a local opticians’ committee 
to make inquiries on their behalf. The respondent committee 
were not required by the Order of 1947 to hold a judicial or 
semi-judicial inquiry : they had merely to tender certain advice. 
They must, therefore, first satisfy themselves as to what advice 
to give, and for that purpose they could seek any information 
they pleased and how they pleased. There was no force in the 
applicant’s complaint that the local committee had been asked 
to report on the nature of his accommodation and equipment : 
those were legitimate matters of inquiry in ascertaining the 
applicant’s experience, and it was open to him to explain that 
he lacked equipment or accommodation because he had only 
worked as an employee. The respondent committee might, 
however, wish to know whether the applicant was in a position 
to provide himself with those things, since he would not otherwise 
be a genuine practising optician. A compelling reason why 
the court should refuse the order now sought was that the applicant 
had been invited to attend the London Kefraction Hospital 
for an interview and test, but had refused the invitation saying 
that there was no right to examine him. He (his lordship) did 
not agree: he thought that the respondent committee had 
every right to examine anyone whose experience they wished 
to ascertain. There was no better way of ascertaining it than 
by requiring the applicant to give a practical demonstration. 
The application must be dismissed. 

OLIVER, J., agreed. 

STABLE, j., agreeing, said that art. 19 (2) of the Order of 1947 
clearly could not mean that the respondent committee, through 
whom a person’s qualifications were to be proved, had power to 
say what a qualification was to be, for that was for the Minister. 
The duty of the committee in determining each case was first 
to satisfy itself that the applicant had in fact the qualifications 
which he claimed to have, and, in the present case, to satisfy 
itself as to his experience. How could it satisfy itself that that 
experience was adequate unless it also satisfied itself that he had 
profited by it, that was, unless it subjected him to some suitable 
and legitimate test ? Application dismissed. 

APPEARANCES : Caplan (Cecil Altman) ; Littman (H. L. Parker 
with him) (The Solicitor, Ministry of Health). 

{Reported by R. C. CaLsurn, Esq., Barrister-at-Law.]} 


DIvIsIONAL CouRT 
MOTOR CAR: RED PETROL IN TANK 
Chapman v. Smith 

Lord Goddard, C.J., Oliver and Stable, JJ. 

Case stated by Halstead (Essex) justices. 

While the defendant’s car was standing in a public street, 
police officers took a sample of petrol from the tank. The sample 
was divided into three parts, each of which was placed in a 
medicine bottle and sealed with adhesive tape on which the 
defendant placed his signature. At the same time the defendant, 
who was a farmer, made and signed a statement explaining the 
circumstances in which he had come to put a small quantity of 
red or commercial petrol into his car. He had done so because 
he had run out of white petrol, for more of which he had E coupons 
available. He was, however, unable to buy any white petrol 
when he ran short and accordingly put into the tank about half a 
gallon which he had in the car for use in his tractor. The justices 
dismissed an information charging the defendant with using 
commercial petrol in his car, on the ground that the bottles had 
not been sealed in accordance with the Act. They also stated 
that the prosecution had failed to prove that notice of intended 
prosecution had been served on the defendant in accordance with 
s. 5 (8) (a) of the Act. The prosecutor appealed. 

Lorp Gopparp, C.J., said that the question whether the 
samples had been properly sealed or not was clearly irrelevant, 
since the defendant had made a statement admitting the offence 
charged. It was accordingly a pure waste of time and money to 
put in an analyst’s certificate as the prosecution had done. Next, 
there was no need for the prosecution to prove service of the 
notice of intention to prosecute until after the defendant’s 
conviction, whereas they had not convicted him. Accordingly, 
the case must be remitted to the justices with directions to convict 
and then to enquire if the notice under s. 5 (8) (a) had been 
served. If they found that it had, they must impose the penalties 
prescribed by the Act, heavy though they were. Appeal allowed. 

APPEARANCES: Mark Littman (Treasury Solicitor). No 
appearance by or for the defendant. 

{Reported by R. C. CaLsurn, Esq., Barrister-at-Law.] 
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DIVISIONAL COURT 


JUSTICES: PERVERSE FINDING: ACQUITTAL OF 
BOROUGH COUNCILLOR 
Afford v. Pettit 

Lord Goddard, C.J., Oliver and Stable, JJ. 

Case stated by Huntingdon justices. 

An information was preferred against the respondent, a borough 
councillor, by the appellant, alleging that he had received some 
3 cwt. of coke knowing it to be stolen, contrary to s. 16 of the 
Larceny Act, 1916. The defendant had a contract for the haulage 
from the railway station of coke consigned to a brewery company. 
The defendant’s servant drove the lorry containing the coke, 
which had been collected, to the defendant’s house, and deposited 
something over 3 cwt. of it in the defendant’s coal shed. Ina 
signed statement to the police the defendant said, among other 
things, that he did ask his servant “ to bring some coke as I was 
getting low. I thought he would bring sweepings.’’ The case 
stated also contained the finding “ that the defendant by reason 
of the height of the sides of the lorry could not see the contents 
of it. By his evidence he implied that he was not aware of the 
presence of the coke in the coal shed until told of it by the 
police.” The justices dismissed the information, and the 
prosecutor now appealed. 

Lorp Gopparp, C.J., said that the case was a startling 
illustration of the necessity for the proposed reform of taking 
away their separate commissions of the peace from small 
boroughs, especially those which had no recorders. The initial 
wrong here, so far as the justices were concerned, was that they 
should have assumed jurisdiction in the matter at all. Where 
in a small borough a borough councillor was charged with a 
serious, as distinct from a trivial, offence, then, unless the case 
were wholly exceptional, the justices should commit the defendant 
for trial. Whether they convicted or acquitted, having dealt 
with such a case summarily, they were liable to be charged 
with political partiality. In Bracegirdle v. Oxley {1947] IK.B. 349 ; 
91 Sot. J. 27, the Divisional Court had reaffirmed and applied 
its jurisdiction to reverse findings by justices which were perverse. 
The justices’ findings in the present case were clearly perverse. 
It was lamentable that they should have shut their eyes to the 
obvious in order to avoid convicting a borough councillor. The 
case must go back to the justices with a direction to convict. 

OLIVER and STABLE, JJ., agreed. Appeal allowed. 

APPEARANCES: RR. E, Seaton (Bell, Brodrick & Gray, for 
Maule, Sons & Winter, Huntingdon); M. Rk. Nicholas and 
J. May (Smiles & Co., for Wilberforce Jackson & Co., Croydon). 

(Reported by R. C. CaLtsurn, Esq., Barrister-at-Law.] 


COURT OF CRIMINAL APPEAL 


FALSE PRETENCES: RELEVANCE OF INTENTION 
TO PAY 
R. v. Kritz 
Lord Godard, C.J., Oliver and Stable, JJ. 
13th July, 1949 

Appeal from conviction. 

The appellant was convicted at the Central Criminal Court 
of obtaining four sums of money totalling £72,000 by false 
pretences from the Midland Bank, Ltd., on 11th and 
12th December, 1946. In order to obtain finance from the bank 
the appellant habitually paid into his account worthless cheques 
which he knew to be drawn on the accounts of persons of straw. 
By falsely pretending to the manager of the branch in question 
of the bank that the cheques were good and represented the 
proceeds of deals in whisky, he obtained cash against them for 
their full value face before they were cleared. Some of the cash 
obtained he paid into the accounts of the drawers of the worthless 
cheques so as to enable the cheques to be met and so as to enable 
the scheme to continue. Between June and December, 1946, 
large sums of money had passed through his account in this way. 
Immediately before 11th December, 1946, cheques totalling 
£93,800 were in the course of collection by the bank, which had 
paid the appellant £93,800 on them. On 11th and 12th December, 
1946, the appellant paid further worthless cheques into the bank 
and received in exchange £93,447, which amount included the 
sums the subject-matter of the indictment. On the same 
days, the appellant paid the whole of this £93,447, together 
with other moneys of his own into the accounts of the drawers 
of the cheques totalling £93,800 in order to enable those cheques 
to be met, as in fact they were; and he also paid cash into his 
account with the bank. In the result his position with the bank 
was slightly better after he had obtained the moneys forming 
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the subject-matter of the charges and used them in the way 
described than it had been before he obtained them. The appel- 
lant contended that he always intended to use, and did in fact 
use, the £72,000 for the purpose of enabling some of the out- 
standing cheques to be met, and accordingly that the bank was 
in no way injured by advancing the money in respect of which 
he was charged. It was not disputed by the prosecution that the 
bank was not injured by the act of the appellant in obtaining 
the particular £72,000 in respect of which he was charged. The 
Common Serjeant in his summing up directed the jury that, in 
considering intent to defraud, they must disregard the use which 
the appellant made and intended to make of the £72,000 and also 
the fact that the bank was not injured by the appellant’s acts 
of 11th and 12th December. The appellant was convicted and 
sentenced to four years’ penal servitude. He now appealed. 
Lorp Gopparp, C.J., giving the judgment of the court, said 
that he wished to state in the clearest possible terms that it 
approved of the following direction given by Channell, J., in 
Rk. v. Carpenter (1911), 22 Cox C.C. 618, at p. 624: “If the 
defendant made statements of fact which he knew to be untrue, 
and made them for the purpose of inducing persons to deposit 
with him money which he knew they would not deposit but for 
their belief in the truth of his statements, and if he was intending 


SURVEY OF 


STATUTORY INSTRUMENTS 
Air Navigation (Stowaways) Order, 1949. (S.I. 1949 No. 1832.) 
Biggleswade and Sandy Water Order, 1949. (S.I. 1949 
No. 1805.) 
Blandford Water Order, 1949. (S.I. 1949 No. 1857.) 
Cereal Fillers (Amendment) Order, 1949, (S.I. 1949 No. 1823.) 
Draft Clothing Industry Development Council Order, 1949. 
Clyde Navigation Trustees (Resumption of Elections) Order, 
1949, (S.I. 1949 No. 1834.) 
County Court Districts (Hythe) Order, 1949. (S.I. 1949 
No. 1825 (L.20).) 

By this Order the holding of the Hythe County Court is 
discontinned and its jurisdiction transferred for the future to 
the Ashford and Folkestone County Court Districts. The 
Order comes into force on 1st November and _ proceedings 
commenced before that date will be transferred to the Folkestone 
County Court. 

Dearne Valley Water Board Order, 1949. (S.I. 1949 No. 1858.) 

Diplomatic Privileges (Organisation for European Economic 
Co-operation) Order in Council, 1949, (S.I. 1949 No. 1831.) 

District Registries Order in Council, 1949, (S.I. 1949 No. 1829 
(L.21).) 

This Order creates an Oldham District Registry of the High 

Court to comprise the Oldham County Court District. 

Dominica Order in Council, 1949. (S.I. 1949 No. 1840.) 

Double Taxation Relief (Taxes on Income) (Sweden) Order, 
1949, (S.I. 1949 No. 1841.) 

Dumfries-Beattock Trunk Road (Mossland Burn Diversion) 
Order, 1949, (S.I. 1949 No. 1826.) 

Food Standards (Curry Powder) Order, 1949. (S.I. 1949 
No. 1816.) 

Food Standards (Tomato Ketchup) Order, 1949, (S.I. 1949 
No. 1817.) 

Huddersfield (Relaxation of 
(S.I. 1949 No, 1788.) 

Importation of Forest Trees (Prohibition) (Scotland) Order, 
1949, (S.I. 1949 No. 1861 (S.123).) 

Importation of Plants (Amendment) (Scotland) Order, 1949. 
(S.I. 1949 No. 1860 (S.122).) 

Isle of Wight River Board Area Order, 1949. (S.I. 1949 
No. 1838.) 

London-Carlisle-Glasgow-Inverness Trunk Road (Beattock 
and Craigielands Diversion) Order, 1949, (S.1I. 1949 No. 1814.) 

Merchant Shipping (Safety Convention) (Turkey) Order, 1949, 
(S.I. 1949 No, 1830.) 

Mersey Docks and Harbour Board (Resumption of Elections) 
Order, 1949. (S.I. 1949 No, 1833.) 


Obligations) Order, 1949. 
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to use the money so obtained for purposes different from those 
for which he knew the depositors understood from his statements 
that he intended to use it, then, gentlemen, we have the intent 
to defraud, although he may have intended to repay the money 
if he could, and although he may have honestly believed, and 
may even have had good reason to believe, that he would be 
able to repay it.’”’ Those words were repeated in his charge 
to the jury by Avory, J., in R. v. Parker & Bulteel (1916), 25 Cox 
C.C.159. R. v. Pickup (1931),32 Cr. App. R. 186, was distinguishable 
and depended on its own facts. The only other point seriously argued 
was that, because the Common Serjeant had told the jury that they 
must be reasonably satisfied, and had not made use of the words 
“satisfied beyond reasonable doubt,’”’ he was not sufficiently 
stating the onus of proof. It would be a great misfortune, in 
criminal cases especially, if the accuracy of a summing-up were 
te depend upon whether or not the judge or the chairman had 
used a particular formula of words. It was not the particular 
formula that mattered ; it was the effect of the summing-up. 
There having been a perfectly fair and proper summing-up, 
the appeal failed. Appeal dismissed. 

APPEARANCES: Leon (Registrar, Court of Criminal Appeal) ; 
Christmas Humphreys and Bass (D.P.P.). 

(Reported by R. C. CatBurn, Esq., Barrister-at-Law.] 


THE WEEK 


Midwives’ Kules, 
No. 1800.) 

Milk and Dairies (Delegation to County Agricultural Executive 
Committees) Regulations, 1949. (S.I. 1949 No. 1847.) 


Approval Instrument, 1949. (S.I. 1949 


Milk (Special Deszgnations) (Scotland) Amendment Order, 1949. 
(S.I. 1949 No. 1856 (S.121).) 

Minister of Education (Transfer of Functions) Order, 1949. 
(S.I. 1949 No. 1845.) 
See ante, p. 636, as to this order. 

National Service (Adaptation of Enactments) (Military and 
Air Forces) Order, 1949, (S.I. 1949 No, 1844.) 


National Service (Adaptation of Enactments) (Naval and Marine 
Forces) Order, 1949. (S.I. 1949 No. 1842.) 

Naval Discipline (Land and Air Forces in His Majesty’s Ships) 
Order, 1949. (S.I. 1949 No. 1843.) 


Newsprint (Prices) (Amendment No. 5) Order, 1949. (S.1. 1949 
No. 1850.) 
Northern Ireland (Crown Proceedings) Order, 1949. (S.I. 1949 


No. 1836.) 
This Order extends the Crown Proceedings Act, 1947-—with 

a number of exceptions, alterations and additions—to Northern 
Ireland. 

Retention of Pipe under Highway (Oxfordshire) (No. 1) 
Order, 1949, (S.I. 1949 No. 1837.) 

Safeguarding of Industries (Exemption) (No. 7) Order, 1949. 
(S.I. 1949 No. 1824.) 

Smallholdings (Contributions towards Losses) 
1949, (S.I. 1949 No. 1815.) 

Smallholdings (Management) 
No. 1801.) 

Stopping Up of Highways (Derbyshire) (No. 1) Order, 1949. 
(S.I. 1949 No. 1859.) 

Stopping up of Highways (Somerset) (No. 1) Order, 1949. 
(S.I. 1949 No. 1851.) 

Superannuation Act (Application to Existing Irish Officers) 
Order, 1949. (S.I. 1949 No. 1835.) 

Therapeutic Substances Amendment 
(S.I. 1949 No. 1846.) 

War Pensions (Naval Auxiliary Personnel) 
(S.I. 1949 No. 1853.) 

Ware Potatoes (1949 Crop) (No. 2) Order, 1949. (5.1. 1949 
No. 1818.) 

Wear and Tees River Board Area Order, 1949. (5.1. 
No. 1839.) ; 

Woven Cloth (Cotton, Rayon and Linen) (Amendment No. 8) 
Order, 1949. (S.I. 1949 No. 1819.) 

Wrexham and East Denbighshire Water Order, 1919. 
No. 1854.) 


Regulations, 


Regulations, 1949. (S.1. 1949 


Regulations, 1949, 


Scheme, 1949. 


1949 


(S.I. 1949 
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NOTES AND NEWS 


Honours and Appointments 


The King has directed that the Rt. Hon. Sir ALFRED HENRY 
LIONEL Lracu, lately Chief Justice of Madras, be a member of 
the Judicial Committee of the Privy Council. 


The Lord Chancellor has appointed Mr. HuBERT HULL to the 
office of Official Referee of the Supreme Court of Judicature, in 
the place of His Honour J. G. Trapnell, K.C., who has retired. 


Mr. E. KENNETH Davies, solicitor, of Deganwy, North Wales, 
has been appointed senior legal assistant on the staff of the 
Treasury Solicitor’s Department. 


Mr. A. L. DENNIS has been appointed assistant solicitor to 
Fleetwood Corporation. 


Mr. Epwarp GEORGE HUBBARD, assistant solicitor to Southgate 
Borough Corporation, has been appointed deputy clerk and 
solicitor to Leatherhead urban district council in succession to 
Mr. J. Henwood Jones. 


Mr. E. E. Kinc, town clerk of West Ham, has been appointed 
secretary to the Road Passenger Executive. 


Mr. C. H. MatruHews, senior assistant solicitor to West 
Hartlepool Corporation, has been appointed senior assistant 
solicitor to East Ham Corporation. 


Mr. D. Emrys MorGan, solicitor, of Carmarthen, has been 
appointed assistant solicitor to Nottingham City Council. 


Mr. A. C. PaRKHOousE, formerly assistant solicitor to Southend- 
on-Sea Corporation, has been appointed assistant solicitor to the 
Borough of Northampton. 


Mr. Henry Louts UNpERWoop has been appointed clerk to 
Pembrokeshire County Council and clerk of the peace for the 
county. Since 1942 he had been deputy clerk and deputy clerk 
of the peace with the Durham County Council. 


Personal Notes 


Mr. H. E. Pickman, deputy town clerk of Maidenhead, has 
completed forty years’ service with the council. 


Leek, was 


Captain Reginald Francis Rigby, solicitor, of 
Simpson, of 


married on 29th September to Miss Joan E. 
Newcastle. 


Mr. Herbert Sharratt, of Yew Tree Drive, Blackburn, has 
retired after fifty years’ continuous service with Messrs. E. and B. 
Haworth and Nuttall, solicitors, of Blackburn, Accrington, 
and Great Harwood. Mr. Sharratt joined the staff as a boy 
after he had spent a short time in a cotton mill. Subsequently 
he rose until he became chief cashier, a position he held for 
thirty-five years. He is the second member of the staff to 
complete a half-century of service and retire during the past 
two years, the other being Mr. W. Sagar, managing clerk at the 
Great Harwood office. Mr. Sharratt’s colleagues have presented 
him with a reading lamp. 


Mr. H. C. Wickham, solicitor, of Chester, has been elected 
an alderman of Chester. 


Miscellaneous 


An Order in Council in respect of the Double Taxation 
Convention with Sweden relating to taxes on income was made 
on 29th September and has now been published as S.I. 1949 
No. 1841. 


An ordinary meeting of The Medico Legal Society will be held 
at Manson House, 26, Portland Place, W.1 (Tel. Langham 2127), 
on Thursday, 27th October, 1949, at 8.15 p.m., when the 
President (Professor Dame A. Louise McIlroy, D.B.E., M.D., 
LL.D., D.Sc., F.R.C.P., F.R.C.O.G.) will deliver her presidential 
address entitled ‘‘ The Use of Scientific Research in Medico- 
Legal Practice.’”” Each member may introduce one guest 
to the meeting, in addition to the member’s husband or wife. 


The Hon. Secretaries have, however, authority to allow 
additional guests upon application by a member if, in 


their discretion, it appears likely that there will be sufficient 
room at a particular meeting to permit this being done. 


Any guest desiring to join in the discussion is requested to hand 
his or her name and qualifications to the Hon. Secretary on the 
slip provided for that purpose. Speeches are limited to five 
minutes each unless an extension is invited by the President. 
Refreshments will be served after the meeting. 


THE UNION SociETY OF LONDON, which meets in the Common 
Room, Gray’s Inn, at 8.0 p.m., announces the following subjects 
for debate in October, 1949: Wednesday, 19th October, ‘‘ That 
the Government is not to blame for the economic state of the 
country ’’ (at this meeting a motion will be proposed to amend 
the rules of the society so as to provide for an annual 
subscription) ; Wednesday, 26th October, ‘‘ That in the present 
circumstances a higher rate of industrial productivity can only 
be obtained by compulsion.”’ Further information may be had 
from the President, Mr. R. G. Middleton, 155 Fenchurch Street, 
E.C.2, Phone. : Mansion House 3953. 


THE LAW ASSOCIATION 


“T think this is a very hard case and I should like to help 
Mrs. ‘ Blank’ if possible.’’ This modest sentence ended a letter 
of recommendation sent to the board of directors of The Law 
Association, pleading for some special help for an old lady of 
eighty-five.. The money is required for nursing help as 
Mrs. “ Blank ”’ (the widow of a London solicitor) has recently 
been discharged from hospital after a severe operation, still in 
need of nursing herself, to return to rooms where her sister, 
almost as old, has been chronically ill for nine months. The 
board of directors voted an immediate emergency grant of £25, 
with an offer of further consideration of the case as necessary. 

Altogether the grants voted at the directors’ meeting held on 
3rd October, 1949, at The Law Society’s Hall, totalled £413 5s., 
including the approval of an emergency grant of £15 sent during 
the summer recess in a case of serious illness. 

Other business included the admission of ten new members, 
namely, Mr. L. A. Biddle (life member) and Messrs. B. E. C. Ogle, 
D. J. W. Dryburgh, D. Humbert Fox-Male, J. W. Bankes, 
Arthur H. Barnes, Eustace S. Barnes, J. Stuart Johnstone, 
M. C. Worster and P. V. Stallon (annual subscribers). Solicitors 
practising under London certificates who have not yet applied 
for membership are asked to send their enquiries to the 
Secretary, Miss K. M. Hugh-Jones at 25, Queensmere Road, 


S.W.19. 
Mr. T. HEWITT 
Mr. Thomas Hewitt, formerly senior partner in the firm of 
Hewitt, Woollacott and Chown, of London, E.C.4, died on 
28th September at, Toowong, Brisbane, Queensland, aged 96. 
Mr. W. HUDSON 
Mr. William Hudson, formerly town clerk of Watford, died 
on 6th October, aged 74. He was admitted in 1897. 
Mr. H. L. LANG-COATH 
Mr. H. L. Lang-Coath, C.B.E., former town clerk of Swansea, 
died on 2nd October at the age of 72. 
Mr. F. W. MILLS 
Mr. Frederick William Mills, solicitor, formerly of Huddersfield, 
died on 5th October at Bideford, aged 81. 
Mr. DAVID SMITH 


Mr. David Smith, formerly senior partner in the firm of 
Lindo & Co., of London, E.C., died on 3rd October, aged 84. 





“THE SOLICITORS’ JOURNAL” 

Editorial, Publishing and Advertisement Offices: 88-90, Chancery 
Lane, London, W.C.2. Telephone: Holborn 1403. 

Annual Subscription: {£3 inclusive (payable yearly, half yearly or 
quarterly in advance). 

Advertisements must be received first post Tuesday. 

Contributions are cordially invited and should be accompanied by 
the name and address of the author (not necessarily for publication). 


The Copyright of all articles appearing in THE SoxiciTors’ JOURNAL 
is reserved. 











